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S THIS is written the enemy in Europe is on 
Ave run, and it appears that the end of the war 

in that theater may not be far away. There is 
much discussion of “reconversion” and of the prob- 
lems that business will face upon termination of hos- 
tilities. These problems include the probable expenses 
and losses of the reconversion period and the lack of 
cash in many cases to meet these obligations. 


One factor which has caused widespread concern 
is the lack of adequate provision in our tax laws for 
deduction against wartime income of reserves for 
post-war expenses and losses. Our present tax law 
does contain, however, a provision which not only 
permits the deduction of one type of wartime cost 
against wartime income but also has important pos- 
sibilities as a source of cash during the reconversion 
period. This boon to taxpayers is accelerated amor- 
tization of emergency facilities,’ the full significance 
of which is probably not yet generally appreciated. 


Section 124 of the Code provides in general for 
amortization over a five-year period of defense and 
war production facilities, including land, as well as 
buildings, machinery, etc., acquired or constructed 
after December 31, 1939. Such facilities are known 
as “emergency facilities”, and must be certified by the 
Secretary of War or the Secretary of the Navy? as 
necessary in the interest of national defense during 
the emergency period. Certificates have been issued 
on approximately 4¥% billion dollars of war production 
facilities. 

A taxpayer who obtains such a certificate may elect 
to amortize the cost of the facility over a 60-month 
period beginning with either the month or the year 
following acquisition or completion. If no election 
is made, the taxpayer is entitled only to a deduction 
for depreciation under Code Section 23 (1), unless 
the acceleration provisions discussed below come into 
play. After electing to amortize over the sixty-month 
period, the taxpayer may discontinue amortization 
and revert to depreciation deductions after giving for- 
mal notice to the Commissioner. Although the 
amortization period is normally five years, there are 
two situations in which the period may be shortened. 
One of these is where the taxpayer is compensated 
by the United States for the unamortized cost of the 
facility and is required to include such compensation 
in gross income: in this case the taxpayer is permitted 
a special deduction which is intended generally to 
offset the income. The other is where the war need 
for the facility (or for “emergency facilities” gener- 
ally) ceases before the expiration of the five-year 
period: in this case the taxpayer is permitted to re- 
compute the deductions over the shortened period and 
to recover (with interest) taxes overpaid. 


11. R. C. Sec. 23 (t), Sec. 124. 


?Since December, 1943, certification has been by the War Pro- 
duction Board. 
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The provision for increased deduction where the 
taxpayer is compensated for the unamortized cost of 
the facility is contained in Code Section 124 (h). The 
taxpayer must first obtain from the Secretary of War 
or the Secretary of the Navy a certificate to the effect 
that the payment has been received because of certain 
specified circumstances described in the law. Such 
certificates are to be issued “under such regulations 
as the President may prescribe”’.* Although at the 
time this is written no such regulations have been 
released, the Army is reported to have issued at least 
one such certificate. 


When a certificate is obtained, the taxpayer may 
elect, in the return in which the compensation is in- 
cludible in income, to increase the amortization de- 
duction to the amount of the compensation, with the 
qualification that the deduction may not exceed the 
unamortized cost of the facility. If the taxpayer has 
not elected to amortize, or has started to amortize 
and then elected to discontinue, so that at the time 
the compensation is includible in income he is not 
entitled to an amortization deduction, he is neverthe- 
less entitled to the benefits of Section 124 (h). In 
this case, the depreciation deduction under Sec- 
tion 23 (1) is increased to the amount of the com- 
pensation. Since Section 124 (h) deals with the 
seemingly unusual situation where the United States 
reimburses the taxpayer for part of the cost of the 
facility and yet apparently does not acquire an equitv 
in the property, it will presumably be of somewhat 
limited application. 

The other situation where amortization may be 
accelerated is where the emergency need for the 
facility has ceased, as evidenced by either (1) a proc- 
lamation by the President ending the “emergency 
period”, or (2) a certificate by the Secretary of War 
or the Secretary of the Navy to the effect that the 
facility has ceased to be necessary in the interest of 
national defense during the emergency period. As to 
the first of these alternatives, it is, of course, impos- 
sible to forecast at this time whether the emergency 
period will be declared ended after Germany is de- 
feated, or whether the declaration will be deferred 
until the end of the Japanese war. The law, however, 
offers a hint that the emergency period might be 
considered at an end sometime before the complete 
termination of hostilities. It provides that the end 
of such period shall be “on the date on which the 
President proclaims that the utilization of a substan- 
tial portion of the emergency facilities - me 
longer required in the interest of national defense” * 
(italics supplied). 

At any rate, the individual taxpayer does not neces- 
sarily have to wait for the end of the emergency 
period, since he may be able to obtain a certificate 


31, R. C. Sec. 124 (h) (1). 
*I. R. C. Sec. 124 (e) (2). 
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to the effect that his particular facility has ceased to 
be necessary. Code Section 124 (d) provides for the 
issuance of these “non-necessity” certificates by 
the Secretary of War or the Secretary of the Navy to the 
Commissioner of Internal Revenue, in accordance 
with regulations prescribed by the President. Although 
it is understood that these regulations have been in 
course of preparation for the better part of a year and 
are now in practically final form, they have not yet 
been issued and at this writing there appears to be 
no immediate prospect of their issuance. Informa- 
tion available indicates that the War and Navy De- 
partments are in accord as to the contents of the 
regulations but that their viewpoints have not yet 
been entirely reconciled with those of the War Pro- 
duction Board and the Treasury Department. In 
view of the magnitude of the approaching cutback of 
war production, the issuance of these regulations is 
becoming of first importance, and it is expected that 
they will be issued in the near future. 

In the absence of the regulations, no certificates can 
be issued and it is of course impossible to tell just 
what requirements will have to be met to obtain them. 
We can, however, get some idea of the requirements 
from the temporary procedure adopted by the War 
Department, which has, for some time, been accepting 
applications for non-necessity certificates and is re- 
ported to have numerous applications on file.® Appli- 
cations are required to do the following °: 


1. Identify the facilities for which such a certifi- 
cate is sought referring specifically by file num- 
ber and date of issue to the War Department 
Necessity Certificate previously issued covering 
these items. 

2. Outline fully the circumstances surrounding 
change of procedure or curtailment of manu- 
facture as ordered by the War Department or 
the curtailment or termination of contracts fur- 
nishing in all cases contract numbers and prod- 
ucts produced thereunder. 


3. State for what other war work these facilities 
could in your opinion be used directly or to what 
war work they could be adapted and mention 
what efforts have been made to obtain such work 
for these particular facilities. 


4. State on what date or in what month in your 
opinion the facilities involved ceased to be nec- 
essary in the interest of National Defense during 
the emergency period. 

State the present status of these facilities, that 
is, have they been sold, abandoned, or do they 
stand idle? 


uw 





5 Applications have been accepted since ahout a year ago, to the 
writer’s knowledge, and may have been accepted even earlier. 

6‘ Form letter from George H. Foster, Colonel, Signal Corps, Chief, 
Tax Amortization Branch, Army Service Forces. 


Mr. Bock is a certified pub- 
lic accountant and manager 
of the tax department of 
Ernst & Ernst, Los Angeles. 
Also, he is an instructor 
of tax accounting at the 
University of Southern 
California. 
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In addition, any other pertinent information desired 
may be furnished in support of the application. Fil- 
ing is in triplicate, together with three extra copies 
of the description of the facilities, with the Tax 
Amortization Branch of the Army Service Forces, 
Washington 25, D. C.‘ 


The Navy Department has moved more slowly in 
accepting applications for non-necessity certificates. 
Although the Office of the Under-secretary informed 
the writer in August that they had on file seven appli- 
cations, taxpayers were advised not to file until the 
regulations are issued. There appears to be no point 
in pressing the matter of filing an application at this 
time, since there is presumably no time limit. <A 
period of limitation will probably be prescribed in the 
regulations to be issued. 


If the emergency period is declared ended or the 
particular facility ceases to be necessary before the 
expiration of the regular five-year period, the taxpayer 
may elect to recompute the amortization over a short- 
ened period ending with the month in which the 
proclamation is issued or in which occurs the date 
on which the necessity for the facility ceased, as speci- 
fied in the non-necessity certificate. There will be 
three types of cases, as follows: 


(1) The taxpayer who has elected to amortize 
over the 60-month period and has not elected to 
discontinue. In this case the new amortization 
period will begin with the first month of the 60- 
month period. Thus, if Corporation A acquires 
an emergency facility in’ November, 1942, and 
elects to begin amortization with the first month 
of the following (calendar) year, and if its certifi- 
cate of non-necessity specifies that the need for the 
facility ceased on December 1, 1944, the shortened 
period will run from January, 1943, to December, 
1944, a period of 24 months. If the facility has a 
cost basis of $500,000, the revised amortization de- 
ductions for 1943 and 1944 will be $250,000 per year, 
in lieu of deductions of $100,000 per year on the 
5-year basis. 

(2) The taxpayer who has elected to amortize 
over the 60-month period and has subsequently 
elected to discontinue amortization, the latter elec- 
tion taking effect before the end of the emergency 
period or the cessation of necessity. In this case, 
the election to discontinue amortization is disre- 
garded and the shortened amortization period be- 
gins with the first month of the original 60-month 
period. Thus, suppose that in the example just 
given Corporation A had elected to discontinue 
amortization, effective with the month of August, 
1944. That election would be disregarded and 
amortization computed over the shortened period 
of 24 months from January, 1943, to December, 1944. 

(3) The taxpayer who has never elected to 
amortize over the 60-month period. In this case 
the new amortization period will begin with the 
month following the month in which the facility 
was completed or acquired. Thus, if Corporation A 
above had never elected to amortize, the shortened 
amortization period would run from December, 
1942, to December, 1944, a period of 25 months. 
Amortization would amount to $20,000 for 1942, 
$240,000 for 1943 and $240,000 for 1944. 


By amendment in 1942,5 a special rule is provided 
with respect to facilities which are not completed at 





1’ Ibid. 


81I. R. C. Sec. 124 (d) (6), added by Sec. 155 (c) (2) of the Reve- 
nue Act of 1942. 
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the date on which the emergency period or necessity 
terminates. In such cases the amortization period 
begins with the month in which construction of the 
facility was begun and ends with the month during 
which the emergency period or necessity terminated, 
whichever is earlier. 


Manner of Recomputation Depends on 
Proper Election 


The manner and time of making the election to 
use the shortened amortization period are important, 
since the taxpayer’s right to the recomputation de- 
pends upon his having made a proper election. Code 
Section 124 (d) (4) provides that the election shall 
be made in accordance with regulations of the Com- 
missioner, and the regulations provide that the elec- 
tion shall be made by filing a statement with the 
Commissioner of Internal Revenue in Washington. The 
statement must be filed within 90 days after the date 
of the President’s proclamation or the date of the 
non-necessity certificate, whichever is the basis of the 
taxpayer’s election. It must describe and clearly 
identify the facility.® The right of election appears 
to apply to each “facility” separately ; the importance 
of being very specific in describing the facilities in- 
tended to be covered can be readily appreciated. 


Having elected to revise the amortization deduc- 
tions, the taxpayer is then entitled to recompute taxes 
for all years accordingly. Code Section 124 (d) (4) 
authorizes the Commissioner to prescribe regulations 
for this recomputation. The regulations provide that 
it shall apply to income and excess profits taxes gen- 
erally, to the capital stock tax, “and to.any other tax 

affected directly or indirectly by the recom- 
putation of the amortization deduction”.*° The taxes 
commonly involved will of course be the normal tax, 
surtax, declared value excess-profits tax and excess 
profits tax.1. There will of course be many cases 
where adjustment of taxes is prevented under the 
regular rules by the running of the statute of limita- 
tions or by the operation of some other provision or 
rule of law. The statute covers this situation by pro- 
viding that the adjustment shall nevertheless be made 
if a refund claim is filed (or a notice of deficiency is 
mailed, as the case may be) within one year after the 
date of the President’s proclamation or the date of the 
non-necessity certificate, whichever is the basis of 
the taxpayer’s election.1* For example, suppose that 
Corporation B acquires in June, 1940, an emergency 
facility costing $480,000. It elects to begin amortiza- 
tion in July, 1940. On December 1, 1944 the Secre- 
tary of War certifies to the Commissioner that the 
facility ceased as of June 15, 1944, to be necessary in 
the interest of national defense. The taxpayer is en- 
titled to recompute the amortization over a 48-month 
period beginning with July, 1940, and ending with 
June, 1944. It is therefore entitled to an increase of 
$12,000 ($60,000 — $48,000) in the amortization de- 
duction for 1940 and to an increase of $24,000 
($120,000 — $96,000) in the deduction for 1941, as well 
as to increases for 1942, 1943 and 1944. Claims for 
refund for the years 1940, 1941, 1942 and 1943 are 
filed on June 1, 1945. Although by that time the 
statute of limitations has run on the years 1940 and 





® Regulations 111, Section 29.124-5 (e). 
10 Regulations 111, Section 29.124-5 (f). 


11 Cases affecting the amount of the capital stock tax will be rare, 
since this tax for years ended June 30, 1941 (deductible in 1940 by 
an accrual basis taxpayer) and subsequently has been based solely 
on declared value. 


127, R. C. Sec. 124 (a) (5). 
484 








1941, the taxpayer is nevertheless entitled to refunds 
for those years because of the special rule under dis- 
cussion. The rule would not apply to the years 1942 
or 1943 in this case, since at the time the claims are 
filed adjustment of those years is still possible under 
the regular rules. 


The amount of the tax adjustment under the special 
rule is limited to the amount which results solely from 
the recomputation of amortization. Thus, in the ex- 
ample above, if Corporation B had erroneously 
omitted from its 1940 or 1941 return items of income 
or deductions unrelated to the amortization deduc- 
tions, the errors could not be corrected in computing 
the refunds to which the corporation is entitled for 
those years. One question which is sure to arise in 
this connection is whether the special rule will apply 
to an adjustment resulting from a carryover or carry- 
back of a net operating loss or an unused excess profits 
credit, which carryover or carryback results from—or 
is affected by—the recomputation of the amortization 
deduction in the year from which the carryover or 
carryback occurs. To illustrate, suppose that in the 
example above Corporation B had net income of only 
$10,000 for 1943 before recomputation of amortization. 
The additional amortization for that year results in 
a net loss of $14,000 for that year. Assuming that 
none of the exceptions and limitations in the carry- 
back provisions apply, the revised net loss of $14,000 
would be carried back to 1941 and become a proper 
deduction for that year. Furthermore, let us assume 
that the excess profits credit carryback from 1943 
to 1941 is increased by $10,000 as a result of elimina- 
tion of the 1943 net income of that amount. Can the 
amount of the 1941 tax reduction attributable to these 
carrybacks be refunded under the special rule? It 
would seem to be within the intent of the law to in- 
clude such adjustments. Code Section 124 (d) (5), 
which contains the special rule, provides for an adjust- 
ment of tax liability “for any taxable year necessary 
to give effect to paragraph (4) of this subsection”; 
and paragraph (4) simply says that “the taxes for all 
taxable years, beginning with the taxable year in which 
the amortization period began, shall be computed in 
accordance with an amortization deduction” based on 
the shortened period. Then the regulations state that 
there should be taken into account the collateral 
effects of the revision of the amortization deduction 
upon other items of income, deductions, credits, etc.” 


Interest a Factor 


Unlike refunds resulting from the carryback provi- 
sions, there are no limitations on the amount of 
interest payable on refunds due to accelerated amorti- 
zation. The regulations provide that interest shall 
be paid on such claims just as on ordinary refund 
claims.%* This is a factor that should not be over- 
looked, as will be further discussed below. Interest 
on refunds of 1940 tax will amount, in many cases, to 
24% or more of the adjustment in tax. 

Until the enactment on February 25, 1944 of the 
Revenue Act of 1943, there was no provision in the 
law for application of accelerated amortization to re- 
negotiation of excessive profits on war contracts, and 
the policy of the services was not to take it into 
account. As a matter of fact, it appeared to some 
observers that extension of the amortization recom- 
putation to renegotiation proceedings would not be 





13 Regulations 111, Section 29.124-5 (f). 
14 Ibid. 
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practicable or desirable.*® 


However, Section 701 of 
the 1943 Act added new Section 403 (a) (4) (D) to 
the Code, providing for a “renegotiation rebate” to 
taxpayers who have elected to accelerate amortiza- 
tion for tax purposes, to the extent that application 
of the additional amortization expense reduces the 
excessive profits previously determined. To illus- 
trate, Corporation C had excessive profits of $100,000 
on war contracts in 1943. Its regular amortization 
deduction for that year was $80,000, all of which was 
considered attributable to renegotiable business and 
was taken into account in computing the $100,000 of 
excessive profits. After credit for $90,000 of excess 
profits tax paid on the excessive profits, a net rene- 
gotiation refund of $10,000 was made to the United 
States. Upon cessation of need late in 1944, the corpo- 
ration elects to accelerate its amortization deductions, 
resulting in doubling the 1943 deduction to $160,000. 
The increase in amortization, attributable to rene- 
gotiable business, is therefore $80,000. As to this 
$80,000, the corporation obtains an excess profits tax 
refund of $72,000. The remaining $8,000 is treated 
as an adjustment of the $10,000 net renegotiation re- 
fund, and the taxpayer is entitled to receive from the 
United States a “net renegotiation rebate” of $8,000. 
Since the $72,000 excess profits tax refund carries 
interest at 6% per year, the taxpayer actually recov- 
ers from the government more than 100% of the in- 
crease in 1943 amortization! The renegotiation 
regulations state that a procedure for making rene- 
gotiation rebates will be prescribed after issuance of 
the President’s regulations for issuance of non- 
necessity certificates.*® 


Factors to be Considered in Relation to Each Facility 


It will not be advantageous for every taxpayer who 
has “emergency facilities” to accelerate amortization, 
even if he is privileged to do so. Furthermore, in 
many cases it will be advantageous as to some of a 
taxpayer’s facilities but not as to all. Fortunately 
for him, the taxpayer is not required to use the short- 
ened period at all, and he may elect to apply it to some 
facilities and not to others. He has a reasonable time 
to make up his mind, too, since he has 90 days after 
the date of the President’s proclamation or after the 
date of the non-necessity certificate in which to make 
his election. In making a decision as to each facility, 
he should consider, among others, the following 
factors: 


1. Tax rates in the periods involved. ‘The top rate 
of tax on a calendar year corporation with substantial 


income, subject to excess profits tax, has been as 
follows: 17 . 


_, Se ee 62.0% 
_ ee eee 72.4% 
_. Ses re: 81.0% 
.., See 81.0% 
Gh klar nese 85.5% 


Top rates for smaller corporations, even though 
subject to the excess profits tax, were substantially 
lower than the above in 1940 and 1941. Due to grad- 
uated rates and to the incidence of the excess profits 





% See, for example, comments at page 29 of ‘‘War Profits Taxation 
and Special Wartime Reserves,” by J. Keith Butters (Harvard Uni- 
versity Graduate School of Business Administration, Bureau of 
Business Research, 1944.) 

16 Renegotiation Regulations, War Contracts Price Adjustment 
Board, Chapter 111, Sec. 8, Paragraph 383.2. 

1 After deducting post-war refund or debt reduction credit ap- 
Plicable to the excess profits tax, assuming no declared value excess- 
Profits tax and assuming that the 80% limitation does not apply. 
— the 80% limit applies the net top rate of tax is ordinarily 

%. 
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tax, it is impossible to make any generalization as to 
the effect of varying rates of corporation tax, except 
possibly to say that 1940 and 1941 rates were gener- 
ally substantially lower than those in the years 1942 
to 1944 inclusive. As to individuals the rates gen- 
erally have been of course substantially increased, 
especially in 1941 and 1942. In analyzing individual 
Situations, it is important to ascertain the effect of the 
cancellation of three-quarters of one year’s tax in 
either 1942 or 1943 under the current Tax Payment 
Act of 1943. 


Generally speaking, it will be advantageous to ac- 
celerate amortization where it will transfer deduc- 
tions to years with higher rates than those in which 
the deductions would otherwise fall. Analysis of this 
factor will usually involve a forecast of income and 
tax rates for years subsequent to 1944, for which task 
a crystal ballis recommended. Such analysis will also 
frequently involve the carryback provisions, which 
are discussed below. 

2. Interest on prior year tax refunds. As has been 
pointed out earlier, refunds resulting from recompu- 
tation of amortization carry interest at 6% per year. 
The interest may in some cases more than offset the 
difference in rates between the earlier and later years. 
It should not be overlooked, however, that any inter- 
est received will be includible in taxable income. 


3. Effect of possible carrybacks of net operating losses 
or unused excess profits credits. If the taxpayer ex- 
pects losses in 1945 and 1946, they can, under the pres- 
ent law, be carried back to reduce the income and 
taxes of 1943 and 1944. Even if no losses are suf- 
fered, there may still be carrybacks of unused excess 
profits credits to 1943 and 1944. If such carrybacks are 
allowed, deductions in 1945 and 1946 will result in 
a tax benefit at 1943 and 1944 rates. There is, of 
course, some doubt that the carryback provisions will 
stay in the law after this year. This is a factor that 
will have to be considered on the basis of whatever 
information is available; here again, a crystal ball 
is recommended. 


4. Effect on renegotiation. With many taxpayers 
this will be a consideration of first importance. For 
instance, a taxpayer who acquired emergency facilities 
at the beginning of 1943 and makes renegotiation re- 
funds for 1943 and 1944 may find that acceleration 
of amortization will permit recovery of the full cost 
of the facilities in the form of tax and renegotiation 
reductions, with some interest on tax refunds thrown 
in for good measure. If he does not elect to recom- 
pute amortization his recovery will be much less. 

5. Tax refunds or renegotiation rebates as a source 
of cash for reconversion. In the case of many taxpay- 
ers, the possible cash recovery from these sources will 
be substantial and may constitute a valuable source 
of cash during the reconversion period. The benefits 
here depend largely on the speed with which claims 
are processed by the government. Unfortunately, the 
regular refund procedure of the Treasury Department 
offers little encouragement in this respect. It has 
been suggested that a statutory provision be enacted 
requiring the Treasury to make amortization refunds 
within 60 days from the time the claim is filed.1* Such 
a provision would ensure a source of cash for many 
taxpayers at a time when it will probably be badly 
needed. 


[Continued on page 514] 





18 J. Keith Butters, ‘‘War Profits Taxation and Special Wartime 
Reserves,’’ Op. cit. 
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F EVER a case loosed a flood of litigation which 
bids fair to keep conveyancers, courts and tax 
administrators busy and puzzled for a long time 
to come, it is Helvering v. Hallock, 309 U. S. 106 [40-1 
ustc §/ 9208]. It is the purpose of this article to urge 
that one of the questions now being litigated is much 
simpler than the volume of cases and judicial writing 
on the subject would indicate. 

It is believed that the difficulty arises from a non 
sequitur in interpreting the Hallock case. In the Hal- 
lock case it was held that retention of a possibility of 
reverter under an inter vivos trust could (and in the 
Hallock case did) create a gift “intended to take effect 
in possession or enjoyment at or after” the donor’s 
death, subject to estate tax in his estate under the 
statute which has now become sec. 811(c) of the In- 
ternal Revenue Code.’ From this holding a complete 
non sequitur seems to be assumed, to wit, that ALL 
reservations of a possibility of reverter in inter vivos 
trusts DO create such a gift. The only point of this 
article is to urge that some do and some don’t—it all 
depends on the circumstances—and that it is easy to 
find out which do and which don’t if you go about 
it in the right way. 


The difference between the two kinds of possibili- 


ties of reverter can readily be seen in two hypotheti- 
cal cases: 


First: A, the donor, makes a trust to pay income 
to B for life, on B’s death the principal to go to C, 
except that if A is still living at B’s death the princi- 
pal shall revert to A instead of going to C. 


During A’s lifetime he has reserved to himself the 
right to receive the principal in the event that he 
survives B. At A’s death the possibility that A may 
receive the property on B’s death disappears, and 
C’s possibility of receiving the property ripens into 
a certainty. A held on to the possibility during his 
lifetime, but effective at A’s death it passed from 
A and merged into C’s remainder. As was stated in 
the Hallock case, 309 U. S. at p. 110, the terms of the 
gift provided “for a return or reversion of the corpus 
to the donor upon a contingency terminable at his death” 
(Italics ours). It is clear in this case that A’s pos- 
sibility of reverter did cause a gift “intended to take 
effect in possession or enjoyment at or after” A’s 
death under subdivision (c) of sec. 811, because the 
possibility was so conditioned that A held on to it 
during his lifetime and as a result of his death the 
possibility passed to others. 


1 “Sec. 811. GROSS ESTATE. The value of the gross estate of 
the decedent shall be determined by including the value at the 
time of his death of all property, real or personal, tangible or 
intangible, wherever situated, except real property situated outside 
of the United States * * * 

““(c) Transfers in Contemplation of, or Taking Effect at Death. 
—To the extent of any interest therein of which the decedent has 
at any time made a transfer, by trust or otherwise, in contempla- 


tion of or intended to take effect in possession or enjoyment at 
or after death. * * *’’ 


486 








IT’S TIME TO “SPOOK” 
THE HALLOCK GHOST 


By THOMAS WITTER CHRYSTIE 
Attorney at Law, New York City 





Second: Now we consider a possibility of reverter 
which does not cause a gift “intended to take effect 
in possession or enjoyment at or after” death: 


A, the donor, makes a trust to pay income to B 
for life, on B’s death the principal to go to C, except 
that if C has predeceased B, the principal shall re- 
vert to A. 


Here, as in our first hypothetical case, A has reserved 
a possibility that the principal will revert to him, but 
the important difference is that the possibility is in 
no way related to A’s death. There is therefore no 
gift “intended to take effect in possession or enjoy- 
ment at or after” A’s death. The possibility of re- 
verter reserved in this second case is the kind that 
“doesn’t do it”. The way to tell the difference is to 
observe what happens at the donor’s death. Notice 
that when A dies nothing happens in respect to the 
gift. The rights of A, B and C are all completely 
unaffected by A’s death. Immediately before he dies 
A has a possibility of reverter. His death does not 
enlarge or diminish the right. Exactly what A owned 
during his lifetime is still owned by A’s estate after 
A’s death, i. e., the same possibility which A had of 
receiving the principal in the event that C should 
predecease B. This possibility of receiving the princi- 
pal is an asset of A’s estate and is taxable like any 
other estate asset under subdivision (a) of sec. 811,’ 
but there is no transfer at the donor’s death which 
could be “intended to take effect in possession or en- 
joyment at or after” A’s death. 


As respects death taxes the difference between the 
two classes of cases represented in the hypothetical 
illustrations is not one of mere degree. It is generic. 
As was said in the much quoted opinion by Mr. 
Justice White in Knowlton v. Moore (178 U. S. 41 at 
pages 56-67) death taxes “rest in their essence upon 
the principle that death is the generating source from 
which the particular taxing power takes its being and 
that it is the power to transmit, or the transmission 
from the dead to the living, on which such taxes are 
more immediately rested. * * * Confusion of thought 
may arise unless it be always remembered that, funda- 
mentally considered, it is the power to transmit or 
the transmission or receipt of property by death which 
is the subject levied upon by all death duties.” 

When the death of a donee terminates a possibility 
of reverter reserved to him, and also creates a com- 
plementary and new interest in his donee, then it is 
true that the donor’s death was “the generating 
source” by which there is a “transmission from the 
dead to the living”. On the other hand, when the 


2 “Sec. 811. GROSS ESTATE. The value of the gross estate of 
the decedent shall be determined by including the value at the time 
of his death of all property, real or personal, tangible or intan- 
gible, wherever situated, except real property situated outside of 
the United States * * * 

‘*(a) Decedent’s Interest.—To the extent of the interest therein 
of the decedent at the time of his death; * * *’’ 
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terms of gift are such that the donor’s death termi- 
nates no interest in the donor and creates no new 
interest in a donee, then it is equally true that the 
donor’s death is not the generating source for any 
gift or transmission, from the dead to the living, or 
from anybody to anybody, and there is no gift “in- 
tended to take effect in possession or enjoyment at 
or after” the donor’s death. 


The principle expressed in Knowlton v. Moore and 
quoted above is fundamental and has been the guiding 
principle followed by the United States Supreme 
Court in various types of estate tax cases.* There 
was never even a temporary departure from this 
principle in the litigation leading up to the Hallock 
decision. In Helvering v. St. Louis Union Trust Co., 
296 U. S. 39 [36-1 ustc | 9005], the majority of the 
court thought that the cessation of a possibility of 
reverter at the donor’s death was not a sufficiently 
substantial transfer from the dead to the living to 
warrant a tax. The Hallock decision reversed the 
St. Louis Union Trust case on this point and held 
that the economic interest which passed from the 
donor to the donee when the donor’s possibility of 
reverter ceased upon his death was sufficiently sub- 
stantial to cause a tax. Neither the majority nor the 
minority of the court in either case ever suggested 
that there could be a gift “intended to take effect in 
possession or enjoyment at or after” the donor’s 
death, unless there was some transfer from the donor 
effective at his death. (See Helvering v. St. Louis 
Union Trust Co., supra, 296 U. S. 39 at page 47; 
Helvering v. Hallock, supra, 309 U. S. 106 at page 125.) 


Government Advances Novel Doctrine 


However, it appears that the government is now 
arguing the novel doctrine that a gift which does not 
in any respect take effect at the donor’s death, and 
which is in no way related to his death can none the 
less be a gift “intended to take effect in possession or 
enjoyment at or after” the donor’s death. In two 
years there have been at least eleven reported de- 
cisions by the tax court on the question of gifts 
“intended to take effect in possession or enjoyment 
at or after” the donor’s death.® In at least six ° of the 
eleven there was no shift in economic interest, or 
transmission from the dead to the living or transfer 
of any kind at the donor’s death, yet the government 
has claimed that there was a gift “intended to take 
effect in possession or enjoyment at or after” the 
donor’s death. The tax court’s method of dealing 


3 Tyler v. U. 8., 281 U. S. 497, 502-503 [2 ustc { 532], upholding 
estate tax on interest passing to survivor of joint tenants or ten- 
ants by the entirety; Klein v. U. 8., 283 U. S. 231, 234 [2 ustc 
1 706], upholding estate tax on gift intended to take effect at or 
after death, and expressly approved in Helvering v. Hallock, supra, 
309 U. S. 106, 122 [40-1 ustc 9203]; Heiner v. Donnan, 285 U. S. 
312, 322, 330, [3 ustc { 913], in which the same principle led the 
court to deny an estate tax and hold unconstitutional the federal 
Statute which imposed a conclusive presumption that gifts made 
within two years of death were in contemplation of death; Reinecke 
v. Northern Trust Co., 278 U. S. 399 [1 ustc { 347], and May v. 
Heiner, 281 U. S. 238 [2 ustrc { 519], holding that fixing of donor’s 
death as occasion for terminating life estate did not cause gift 
a to take effect in possession or enjoyment at or after’’ 
eath. 

*The court apparently overlooked the fact that in one of the 
four cases before it (the Bryant case) there was no transfer or 
shift of interest on the donor’s death. The majority opinion states 
that all the cases before the court involved ‘‘* * * dispositions of 
Property by way of trust in which the settlement provides for 
return or reversion of the corpus to the donor upon a contingency 
terminable at his death. * * *’’ (Itaiics curs) Helvering v. Hallock, 
309 U. S. 106 at p. 110. 

5 Frances Biddle Trust, 3 T. C. 832 (May 1944), Non-acq. I. R. B. 
1944-14-11797 [CCH Dec. 13.920]. Henry 8. Downe Estate, 2 T. C. 
967, 971 (Nov. 1943) [CCH Dec. 13,575]. Mabel H. Houghton 
Estate, 2 T. C. 871 (Oct. 1943) [CCH Dec. 13,538]. Ellen Portia 
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with this claim is well illustrated and reviewed in the 
latest of said eleven cases, Frances Biddle Trust, supra 
3 T. C. 832 [CCH Dec. 13,920], decided by the full 
court. The government’s claim was denied, but the 
reasoning was long and its applicability to the facts 
of other cases which will arise is beset with doubt, 
to say the least. The majority opinion occupied 
eleven pages. One judge concurred in result only 
and six judges concurred in a separate opinion. 


Court Decisions Consider Many Irrelevant Factors 


The drift of these tax court cases seems to be that 
it is necessary to examine the subjective intent of the 
decedent to determine whether he “intended” the 
transfer to take effect in possession or enjoyment at 
or after death. In deciding what the decedent in- 
tended, the courts have advanced numerous factors 
as pertinent. In many of these cases the degree of 
likelihood or remoteness of the contingency by which 
the decedent or his estate will benefit is often given 
as an important factor.’ It has also been suggested 
by the tax court that “it is of some importance, in 
determining the applicability of section 302(c) [now 
sec. 811(c)], whether the reversionary interest was 
created by an affirmative act of the settlor or by 
operation of law” although the tax court is apparently 
now “conscious of the fact that ‘a string or tie sup- 
plied by a rule of law is as effective as one expressly 
retained in the trust indenture.’”*® It is also sug- 
gested that the statute includes the transfer if it was 
“primarily” intended to take effect in possession or 
enjoyment only at the decedent’s death or subsequent 
to it, and that the test of intention “involves basically 
a quesion of fact to be decided on the evidence”, but 
that the “instrument of transfer must be taken to show 
what was in the decedent’s mind perhaps better than 
any extrinsic evidence”, but on the other hand “the 
framework of extrinsic circumstances can not but 
furnish guidance in appropriate cases.” ® The situa- 
tion under these cases seems to be that “we are re- 
quired to ascertain for the purposes of each controversy 
as it arises whether all the relevant evidence indicates 
the critical intention.” 1° 


Under guides such as these the art of recognizing 
gifts “intended to take effect in possession or enjoy- 
ment at or after” the donor’s death would become a 
difficult one, like ascertaining subjective intent in con- 
templation of death cases, or in domicile cases. It is 
respectfully urged that the question can be answered 
much more easily and simply than that. 


Conger Goodyear Estate, 2 T. C. 885 (Oct. 1943) [CCH Dec. 13,540]. 
Lester Hofheimer Estate, 2 T. C. 773; 786-789 (Sept. 1943) [CCH 
Dee. 13,523]. Lester Field Estate, 2 T. C. 21 (June 1943) [CCH 
Dec. 13.233]. Peter D. Middlekauff Estate, 2 T. C. 203, 208-9 (June 
1943) [CCH Dec. 13,293]. Charles Delaney Estate, 1 T. C. 781 
(March 1943) [CCH Dec. 13,047]. Edward E. Bradley Estate, 1 
T. C. 518, 421-2 (Feb. 1943) [CCH Dec. 12,944]. Hdward Lathrop 
Ballard Estate, 47 B. T. A. 784 (Oct. 1942) [CCH Dec. 12,841]. 
Horatio Gates Lloyd Estate, 47 B. T. A. 349 (July 1942) [CCH 
Dec. 12,586], reversed by CCA-3 (March 1944) 141 Fed. (2d) 758 
[44-1 ustc § 10,105] in an opinion which gives support to the prin- 
ciple urged in this article. 

® Frances Biddle Trust, supra, Henry 8. Downe Estate, supra. 
Mabel H. Houghton Estate, supra. Lester Hofheimer Estate, supra. 
Edward E. Bradley Estate, supra. Horatio Gates Lloyd Estate, 
supra. 

™ Commissioner v. Kellogg, 119 Fed. (2d) 54 [41-1 ustc { 10,041], 
affirming 40 B. T. A. 916 [CCH Dec. 10,869]. Frances Biddle Trust, 
supra, 3 T. C. 832, 841 [CCH Dec. 13,920]. Mabel H. Houghton 
Estate, supra, 2 T. C. 871, 875-876 [CCH Dec. 13,538]. Lester Hof- 
heimer, Estate, supra, id. 773, 786-9. Ellen Portia Conger Goodyear 
Estate, supra, id. 885. 

8 Frances Biddle Trust, supra, 3 T. C. 832 [CCH Dec. 13,920], 
at page 841, but compare page 843, and also Henry 8. Downe Estate, 
supra, 2 T. C. 967, 971 [CCH Dec. 13,575]. 

®* Idem, page 843. 

10 Idem, page 843. 
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The guiding principle respectfully urged by this 
article is that a reversion or possibility of reverter 
does not create a transfer intended to take effect at 
or after death unless as a result of donor’s death some 
property right of the donor ceases, and a correspond- 
ing benefit accrues to a donee. If there is no such 
shift of economic benefit occasioned by decedent’s 
death, then where is the transfer which takes effect 
at or after death? There is no use straining to de- 
termine whether decedent intended a transfer to take 
effect at his death, if it is plain to all the world that 
no transfer did take effect at his death. 


It will serve no useful purpose to analyze the par- 
ticular terms of gift in each of the six tax court cases 
referred to in footnote 6. It is sufficient to make 
the point that in each of them the donor’s interest was 
not terminated, or in any way decreased by his death; 
nor was any donee’s interest increased or enlarged by 
the donor’s death. The donor had a reversion or a 
possibility of reverter while he lived, and his property 
right did not terminate or pass to others on his death, 
but continued to be an asset of his estate after his 
death. The extreme complexity of some of the terms 
of gift does not weaken the applicability of the funda- 
mental principle. No matter how many remote con- 
tingencies may intervene before the donor’s possibility 







f Bees widely held view that the primary goal of 
governmental fiscal policy is economic stability 
—that stability to be maintained permanently at such 
volume of output as provides a high level of employ- 
ment and maximizes the “real income” of the nation 
—is dangerously unrealistic. This is the contention 
of Charles C. Abbott, Associate Professor of Business 
Economics, Harvard Business School, writing in the 
Autumn Number of the Harvard Business Review. 

“Many of the discussions and presentations which 
are most concerned with defining the over-all objec- 
tives of fiscal policy are least concerned with the prob- 
lems and mechanisms of public financial administration, 
with the types of organizations, administrative tech- 
niques, mechanisms of executive control, and abilities 
of personnel needed to put into operation and make 
effective their plans. 

“In the light of the manifest difficulty of bringing 
into view all the government agencies which have 
fiscal and monetary powers, and in the light of the 
immeasurably greater difficulty of integrating their 
actions into a consistent policy, the naked statement 
that it must be the primary function of ‘government 
finance to keep the level of monetary demand for 
goods and services in every country sufficient to give 
employment to all who seek it and yet not more than 
sufficient,’ seems far removed from the world in which 
we live and the practical considerations which induce 
business managers to provide employment.” 

Professor Abbott points up the dilemma that con- 
fronts the businessman and the public official. “On 
the one hand, we know that the financial operations 
of the Federal Government in the period following 
the war will be of so great a magnitude as to affect 
intimately many portions of the economy. . . In 
view of the tremendous scale of Federal financial 
operations inevitable during the next generation, the 
prospect of a multitude of Congressional committees 
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Less Ambitious Fiscal Policy Urged 


of reverter or reversion could be realized, the ques- 
tion always is whether anything passes on the 
donor’s death. Did the donor have any interest in 
the trust which was terminated or decreased by his 
death ; or was any donee’s interest in the trust created 
or enlarged at the donor’s death? If not there is no 
gift taxable under subdivision (c) of sec. 811 as a 
gift intended to take effect in possession or enjoyment 
at or after the donor’s death. 

The adoption of the fundamental standard here 
urged will have a two-fold benefit: 


It will greatly simplify the administration and 
adjudication of cases such as the recent cases which 
have been cited in footnote 5; and 


It will be a useful approach to the valuation ques- 
tions which are developing as correlative problems in 
the estate and gift tax fields.™ [The End] 





Cf. Smith v. Shaughnessy, 318 U. S. 176 [43-1 ustc § 10,013]; 
and Robinette v. Helvering, 318 U. S. 184 [43-1 ustc { 10,014], with 
Lester D. Field, 2 T. C. 21 [CCH Dec. 13,233], and Middlekauff 
Estate, supra, 2 T. C. 203, 209 [CCH Dec. 13,293]. 

It is believed that the first step in valuation should be a careful 
analysis of just what property interest in the trust is being taxed, 
and why. In respect to this method of approach contrast Lester 
D. Field, supra, and Middlekauff Estate, supra, with method of 
valuation urged in ‘‘Federal Estate Tax on Reversions and Re- 
verters’’ by Hon. Rollin Browne, 2 Alabama Lawyer 435, at pp. 451 
et seq. 


and executive agencies pursuing courses largely if 
not entirely independent of each other, and often con- 
tradictory, is most distressing, perhaps intolerable. 
On the other hand, the more ambitious goals of many 
current fiscal-policy doctrines clearly are beyond the 
capabilities of the existing mechanisms-of public fi- 
nancial administration, and for the most part are far 
removed from the purposes for which such mechan- 
isms were created. Thus, were such objectives 
adopted by Federal agencies, the probable result 
would be ‘confusion worse confounded.’ ” 

The objectives of fiscal policy will have to be re- 
formulated and made less ambitious. These objec- 
tives “must include and probably should be confined 
to: (1) The protection of the Federal Government’s 
credit. (2) The provision of a monetary unit the 
value of which is subject to and determined by an 
objective test, and the purchasing power of which is 
not subject to wide variation, nor to political manipu- 
lation (3) The organization of a system of 
financial institutions that will, on the one hand, safe- 
guard the savings and cash balances of the people 
and will, on the other hand, furnish credit and capital 
to business enterprise on terms suited to the needs 
of the economy. 


“Other Federal activities which from time to time 
may appear to be necessary or desirable for the wel- 
fare of the state should be adopted or rejected on their 
own merits—for instance, the provision of social 
security, the control of margin requirements for loans 
made against the collateral of stocks and bonds, or the 
extension of credits to the governments of foreign 
countries. Even though such measures affect the 
financial condition of the Federal Government, they 
should be appraised and then either advocated or 
combatted because of their own virtues or defects, not 


because their acceptance or refusal would facilitate 


or impede the basic purposes of fiscal policy.” 
November, 1944 @ TAXES—The Tax Magazine 








— = —- = 







‘rate 


NEW YORK STATE FRANCHISE TAX ON 
BUSINESS CORPORATIONS 


By MORRIS D. KOPPLE 


York, apparently, had its beginning in 1880. 
Chapter 642 of the Laws of 1880 provided 
for the raising of taxes upon certain corporations, 
joint stock companies and associations, such entities 
being required to make a report in writing to the 
comptroller, annually, on or before the 15th day of 
November, stating specifically the amount of capital 
paid-in, and the date, amount and rate percentum 
of each and every dividend declared. 

Until 1896 there was no legislative classification of 
corporations for tax purposes such as is now set forth 
in Articles 9 and 9-a of the Tax Law. 

By 1917, Chapter 726 of the laws of the Legislature 
made two classifications of business corporations— 
manufacturing corporations and mercantile corpora- 
tions—subject to tax measured by income. 

From 1922 to 1943, the base and measure of fran- 
chise tax remained without fundamental change. 

In 1944, Article 9-a was repealed in its essential 
features as it existed prior thereto. 

Sections 208, 209 and 210 of the laws of 1944 con- 
tain the major changes effected in the taxation of 
business corporations. These three sections also 
embody many of the provisions of the old Sections 
208, 209, 214 and 215. Section 188 of Article 9 has 
been repealed. Corporations heretofore taxable under 
Section 188 (holding companies), are now made tax- 
able under Article 9-a as business corporations. 

Section 208 of the new law is substantially the same 
as its corresponding section in the old law with some 
added definitions, as shown hereinafter. It omits, and 
by necessary implication repeals Section 208, Sub- 
division 4 of the old law, which defines “investment 
trust” and, correspondingly 214-b of the old law, 
which sets forth the measure of the tax for this cate- 
gory of taxable corporations. It establishes for the 
first time, by virtue of Section 208, Subdfvision 9(g), 
that in cases where the report to the U. S. Treasury 
covers a different period to that reported to the State 
Tax Commission, the ratio of the income reportable 
to the State Tax Commission shall be as the number 
of months covered by the report to the Treasury De- 
partment is to the number of months covered by the 
report to the State Tax Commission. 

One of the outstanding changes is that whereas, 
under the old law, the privilege of exercising corpo- 
rate franchise as a business corporation was a “future 
tax” measured by past activity, the present law 
makes the “privilege year” the year covered by the 
report. 

Business corporations and holding companies that 
may be delinquent in filing tax returns will be re- 
quired to file returns and pay tax under both laws. 

For the purpose of clarity of understanding, it may 
be well to set forth some of these main provisions in 
the old and new laws so that the changes, additions 
and similarities and their implications may be better 
visualized and understood. 

The discussion that accompanies this analysis does 
not attempt to go into the wisdom of the tax for that 


Cy York, appar taxation in the State of New 






is a legislative question. It does, however, go briefly 
into some of the constitutional questions involved. 


Corporation as a Taxable Entity 


Section 208 defines a corporation under both the 
old and new law as including joint stock companies 
or associations and any business conducted by trus- 
tee or trustees wherein interest or ownership is evi- 
denced by certificate or other written instrument. 

Under the terms of this definition, not only are 
corporations de jure taxable but other entities as well, 
which by their organization and mode of operation 
are similar to that of an entity operating under a 
certificate of incorporation. 

Under the Federal income tax laws as well as under 
the franchise tax law, where a trust is created in 
which legal title to property is conveyed to a trustee 
or trustees to hold and manage said property under 
a declaration of trust in which the income is for the 
benefit of beneficiaries, the property having been 
contributed by such beneficiaries, the trust has the 
attributes of a corporation and is taxable as such. 


Franchise Tax—A Privilege Tax 


The tax imposed under the franchise tax law 
against corporations is for the privilege of having the 
right to do business as a corporation and also for 
the privilege of exercising that right. The mere right 
or privilege of exercising corporate franchise pos- 
sessed by a corporation subjects it to the franchise 
tax. Section 209 of both the old and new laws pro- 
vides, in effect, that for the privilege of exercising 
its franchise in the state in a corporate or organized 
capacity and for the privilege of doing business every 
corporation shall pay annually a franchise tax. The 
liability for franchise tax arises, therefore, upon the 
right to do business as a corporation and/or upon 
the exercise of that right. 


Corporations Dissolving Prior to November 1, 1944 


The new law, Section 209, Subdivision 3, provides: 


“There is also hereby imposed upon every domestic or for- 
eign corporation ceasing to exercise its franchise or do business 
in this state * * *, a tax which shall be computed separately 
by the tax commission upon the basis of its entire net income 
for each and every fiscal or calendar year or part thereof up 
to the date of such cessation, to the extent that such entire 
net income has not theretofore been used as a basis for any 
franchise tax under this article or have been so used except 
for such cessation. Such tax shall be computed in the same 
manner and at the same rates as though there had been no 
such cessation.” 

Under the old law a corporation taxable under 
Article 9-a that effects a legal dissolution prior to 
November Ist and that has paid the tax due in whole 
or in part on May 15th or any subsequent date prior 
to November Ist would be entitled to a refund for the 
tax so paid (assuming of course that all previous 
taxes had been fully discharged). The continuation 
of such a dissolved corporation, for the purposes con- 
templated in Section 29 of the General Corporation 
Law, after November Ist would raise no franchise tax 
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liability under the old law, because the franchise tax 
under the old law is a future tax and as the corpora- 
tion ceases its legal existence and ceases doing busi- 
ness, merely existing after such dissolution for the 
purpose of winding up its affairs, its franchise tax 
liability would cease. It would therefore appear that 
a corporation that has effected a legal dissolution, 
say, September 15, 1944, may be entitled to a refund 
for any taxes it may have paid at the time of filing 
its franchise tax return under the old law on May 
15, 1944 or thereafter, inasmuch as it will not be in 
existence for the privilege year beginning November 
1, 1944. If it is intended that Section 209, Subdivision 
3, quoted herein, shall apply to such a corporation, it 
would appear that this section is unconstitutional in 
that its direct effect is to abrogate a vested right. 


Corporations Dissolving Subsequent to Nov. 1, 1944 


Since the new law (Section 209, Subdivision 1) 
which provides: 

“For the privilege of exercising its franchise or doing busi- 
ness in this state in a corporate or organized capacity for all 
or any part of each of its fiscal or calendar years beginning 
after November 1, 1944 * * * every domestic corporation or 
foreign corporation * * * shall annually pay a franchise tax 
* * *” 


makes the franchise tax, instead of a future tax as 
under the old law, a present tax, then as to corpora- 
tions effecting dissolution subsequent to November 
1, 1944, the statute is constitutional, the Legislature 
having the constitutional right to change the basis 
and measure of franchise tax prior to the beginning 
of the privilege year. The payment made in advance 
on May 15th or subsequent thereto and prior to 
November Ist does not create such a vested right in 
the taxpayer dissolving after November lst as to 
render the act of the Legislature unconstitutional. 


Retroactive Effect on Delinquent Corporations 


Subdivision 2 of the same section appears to be 
open to a similar objection. This section provides: 

“For the privilege of exercising its franchise or doing busi- 
ness in this state in a corporate or organized capacity for all 
or any part of the period beginning November 1, 1944 and 
extending through any subsequent part of its first fiscal or 
calendar year ending after said date every domestic or foreign 
corporation * * * shall pay a like franchise tax, to be com- 
puted * * * for each and every fiscal or calendar year or part 
thereof begun not earlier than August 1, 1942 and ending not 
later than October 31, 1945 * * * to the extent that such 
entire net income or other applicable basis * * * has not 
been used * * *,” 

The defect in this section may be illustrated by the 
following assumed set of facts: 


The A Corporation organized in 1940 is delinquent 
in filing tax returns and in paying taxes for the tax- 
able year beginning November 1943, such corporation 
reporting on a calendar year basis. Such a corpora- 
tion would be required to file a tax return on May 
15, 1943 for the base year 1942 which would measure 
its franchise tax liability for the tax year beginning 
November 1, 1943. Such a tax unquestionably would 
have been computed under the provisions of the law 
existing at the time the report was required to be 
filed or at the latest, at the time the tax legally be- 
came a lien, November 1, 1943. 

The new law, in making the delinquent subject to 
its provisions, violates, apparently, the prohibitions 
of retroactivity as provided in the Federal Consti- 
tution. The fact of the delinquency of a corporation 


does not act as a waiver of the protection afforded 
by the Constitution. 
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Net Income and Exceptions to Net Income 


Under the terms of the 
definition of “entire net in- 
come” exclusive of the 
exceptions set forth herein- 
after, the entire net income 
properly reported under the 
Federal income tax law is 
the entire net income re- 
portable for franchise tax 
purposes. It would there- 
fore appear that Code Sec- 
tions 21, 22 and 23 are by 
implication read into Sec- 
tion 208, Subdivision 3 of 
the old law and Section 208, 
Subdivision 9 of the new 
law. ; 

The comparative table 
shows the similarities and differences between the 
old and new laws, with respect to “Net Income”. 


Code Section 22 defines gross income as including 
“gains, profits, and income derived from salaries, 
wages, compensation for personal services * * * of 
whatever kind and in whatever form paid * * *”, 





Mr. Kopple is a member of 
the bars of the State of 
New York and the District 
of Columbia 


Under the Federal income tax law, certain instru- 
mentalities of the Federal Government, the state and 
political subdivisions and instrumentalities thereof 
are immune from income taxation. Under the fran- 
chise tax law, the interest from such instrumentalities 
is includible in gross income. In Educational Films 
Corp. v. The State Tax Commission (282 U. S. 379), it 
was held that while the State could not tax directly 
income from government instrumentalities, such in- 
come may be required to be included in gross income 
used as a measure for computing the franchise tax. 


The proceeds of life insurance policies of which a 
corporation is a beneficiary do not constitute gross 
income. The premiums paid are not deductible ex- 
pense. Similarly the proceeds of fire insurance have 
been regarded as a money payment to cover loss sus- 
tained and no profit accrues because of such pay- 
ments. (U. S. v. Supplee-Biddle Hardware Co. (205 
U. S. 189) [1 ustc J 95]. 


It has been held in Eisner v. Macomber (252 U. S. 
189) that stock dividends paid in common stock on 
common stock are not income. 


The amount of the sale of stock rights is not gross 
income; however, the profit from the sale of such 
rights is includible in gross income. Miles v. Safe 
Deposit & Trust Co. (259 U. S. 257). 


Gains and losses from the sale of capital assets, 
except gains and losses from the sale of subsidiary 
capital stock (Section 208, Subdivision 9(a)(1)), are 


treated for franchise tax purposes as provided by Code 
Sections 111, 112, 113 and 117. 


What Constitutes Doing Business 


One of the difficulties, where a corporation main- 
tains an alleged place of business within and without 
the state, is the ascertainment of whether it is doing 
business at such places as to be taxable. 


Section 209 of the old law and Section 209, Sub- 
division 4 of the new law: 
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Section 208 


from all sources, without deduction of 
















(1) items or sums excluded from the definition of gross 
income in use by any other taxing authority 












(2) 


dividends received on stocks 

























(3) 
(4) 


taxes paid to the government of the United States 
on either profits or net income 

any specific amount allowed by any other taxing 
authority 







(5) net operating losses sustained by the corporation in 
other fiscal or calendar years, whether deducted by 
the government of the United States or not, or 
ninety percentum of interest on indebtedness to 
stockholders or shareholders, or members of their 
immediate families, owning in the aggregate in ex- 
cess of five percentum of the issued capital stock of 
the corporation, except that 

(a) such interest may, in any event, be deducted up 
to an amount not exceeding one thousand dol- 
lars, and 

such interest may be deducted in full to the 
extent that it relates to bonds or other evidences 
of indebtedness issued, with stock, pursuant to 
a bona fide plan or reorganization, to persons, 
who, prior to such reorganization, were bona fide 
creditors of the corporation or its predecessors, 
but were not stockholders or shareholders thereof. 







(6) 







(b) 

































3. (continued) Bona fide gifts to a corporation, other than 
unpaid salaries or compensation due to officers, for which 
no consideration has been given or made by the corpora- 

tion itself, shall not constitute income nor be included 

in entire net income for the purposes of this section. 





















New York State Franchise Tax on Business Corporations 


COMPARATIVE TABLE OF ENTIRE NET INCOME 


Section 208 
3. The term “entire net income” means total net income|9. The term “entire net income” means total net income 


NEW LAW 


from all sources, which shall be presumably the same as 
the entire net income which the taxpayer is required to 
report to the United States Treasury Department, ex- 


cept 
(a) 


(b) 


(b) 


(b) 


(b) 
(b) 


as hereinafter provided. 
Entire net income shall not include: 
1) income, gains and losses from subsidiary capital; 
(2) fifty per centum of dividends other than from 
subsidiaries; 

(3) bona fide gifts; and 

(4) if the added tax provided for in subdivision 2 
of section 182 of this chapter has been imposed 
upon the taxpayer, any income which has been 
used in computing such tax; 

(2) any part of any income from dividends or inter- 
est on any kind of stock, securities or indebtedness, 
except as provided in clauses (1) and (2) of para- 
graph (a) hereof, 

(3) taxes paid or accrued to the United States on or 
measured by profits or income, 

(1) the amount of any specific exemption or credit 
allowed in any law of the United States imposing any 
tax on or measured by the income of corporations, 
(4) net operating losses sustained during any other 
year or period, 

(5) ninety per centum of interest on indebtedness to 
any stockholder or shareholder, or members of his 
immediate family, owning in the aggregate in ex- 
cess of five per centum of the issued capital stock of 
the taxpayer, except that such interest may, in any 
event, be deducted 

(i) up to an amount not exceeding one thousand 

dollars 








(ii) in full to the extent that it relates to bonds or 
other evidences of indebtedness issued, with stock, 
pursuant to a bona fide plan of reorganization, to 
persons, who, prior to such reorganization, were 
bona fide creditors of the corporation or its prede- 
cessors, but were not stockholders or shareholders 
thereof, and 


(iii) in full where the investment allocation percentage 


(b) 


(c) 
(d) 


(e) 


(f) 


(g) 


is applied to entire net income, or the portion 

thereof allocated within the state as hereinafter 

provided; 
(6) in the discretion of the Tax Commission, any 
amount directly attributable as a carrying charge or 
otherwise to subsidiary capital or to income, gains 
or losses from subsidiary capital; 
Entire net income shall include income within and 
without the United States; 
The Tax Commission may, whenever necessary in 
order properly to reflect the entire net income of any 
taxpayer, determine the year or period in which any 
item of income or deduction shall be included, with- 
out regard to the method of accounting employed by 
the taxpayer; 
The entire net income of any bridge commission 
created by act of congress to construct a bridge 
across an international boundary means its gross in- 
come less the expense of maintaining and operating 
its properties, the annual interest upon its bonds and 
other obligations, and the annual charge for the re- 
tirement of such bonds or obligations at maturity; 
A deduction for the tax imposed by this article shall 
be allowed only in computing entire net income for 
the year in which such tax was paid and no such tax 
shall be allowed as a deduction more than once; and 
If the period covered by a report under this article 
is other than the period covered by the report to the 
United States Treasury Department, entire net in- 
come shall be determined by multiplying the entire 
net income reported to such department by the num- 
ber of calendar months or major parts thereof cov- 
ered by the report under this article and dividing by 
the number of calendar months or major parts thereof 
covered by the report to such department. 


(a) (3) bona fide gifts 












































“The holding of real property in this state shall be deemed 
to be doing business in this state within the meaning of this 
article. A foreign corporation shall not be deemed to be 
doing business in this state, for the purposes of this article, 
by reason of (a) the maintenance of cash balances with banks 
or trust companies in this state, or (b) the ownership of shares 
of stock or securities kept in this state, if pledged as collateral 
security, or if deposited with one or more banks or trust com- 
panies, or brokers who are members of a recognized security 
exchange, in safekeeping or custody accounts, or (c) the taking 
of any action by any such bank or trust company or broker, 
which is incidental to the rendering of safekeeping or custo- 
dian service to such corporation, or (d) any combination of 
the foregoing activities.” (The old law also contains, in addi- 
tion to the above, “having office furniture and fixtures in this 
state,”’) 
set forth what shall NOT constitute doing business 
within the State of New York, but (except for the 
holding of real estate) they set forth no standard 
of what affirmatively constitutes doing business 
within the state and what constitutes doing business 
without the state. 


The question is of paramount importance: 


(1) in determining whether a foreign corporation 
that has not complied with Section 211 of the Gen- 
eral Corporation Law is doing business in a corporate 
or organized capacity within the state so as to be 
subject to the imposition of the franchise tax and, 

(2) where, from all the data, it is determined that 
the foreign corporation is doing business within the 
state, in determining whether each and every alleged 
place of business without the state, the activities 
therein or thereat, constitute the doing of business 
and, concomitantly, whether the doing of business 
without the state is to be determined by the laws and 
cases of the jurisdiction of the alleged place of busi- 
ness without the state, or the laws and cases of the 
State of New York. This issue becomes all-important 
in segregating the allocable factors set forth both 
in the old Section 214 and in Sections 209 and 210 
of the new law. 

There are no cases in the State of New York that 
have decided all elements of these questions. Broad 
tests of what constitutes the doing of business within 
the intendment of Article 9-a may be summarized 
as follows: 


(1) a foreign corporation must have within the 
State of New York, a place of business of some sort, 
(2) it must have capital employed in the state, 

(3) its activities in the state must be carried on 
with a fair degree of systematization and continuity, 


(4) the activities are such as are subject to state 
interdiction and/or protection. 


Doing Business for Purposes of Taxation and Process 


In this respect, the difference should be noted in 
the degree of presence and activity required for hold- 
ing that a foreign corporation is doing business within 
the State of New York so as to be amenable to its 
franchise tax laws and that required to hold it subject 
to service of process. A “greater” presence and activ- 
ity is necessary to warrant an affirmative finding for 
the former than for the latter. 

In other words, a foreign corporation may be 
“found” within the State of New York for the purpose 
of service of process and yet may NOT be within the 
state for the purpose of the franchise tax. The gen- 
eral tests as to what constitutes doing business, will, 
in their application, be determined by the facts peculiar 
to each corporate taxpayer. 
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Corporate Activities Primary and Incidental 


Roughly, for the _purposes of allocation, the activi- 
ties of a corporation are either primary or incidental. 
Where the activities of a foreign corporation within 
the state are primary, it is ostensibly taxable. Where 
they are merely incidental and spasmodic, transitory 
in their nature, lacking continuity, haphazard, want- 
ing in systematization, the foreign corporation is, 
ostensibly, not doing business within the state within 
the meaning of the franchise tax law. 

What is primary activity for one corporation may 
be incidental for another and vice-versa. 


License to Do Business—The Actual Doing of Business 


It has often been regarded that one of the deter- 
minative tests as to the doing of business outside the 
State of New York is whether the corporation is 
licensed to do business in the state where it has an 
alleged place of business. The test does not appear 
to be legally sound, first, because the New York 
State statute itself predicates taxability of a foreign 
corporation upon its doing business within the state 
in a corporate or organized capacity, rather than upon 
its obtaining a certificate of authority to do business. 
Likewise, if a corporation is doing business in a cor- 
porate or organized capacity in another state even 
though it might not have complied with the qualifying 
laws of that state and even though it might not have 
paid a tax for doing business in such corporate or 
organized capacity to such state, it is nonetheless 
doing business in such state within the meaning of 
Article 9-a and on that fact should be entitled to an 
allocation in the computation of its franchise tax 
liability. 

The test is not whether the corporation, foreign or 
domestic, is licensed to do business in a particular 
state or whether or not it has paid a tax for the 
right to do business in the foreign state, but whether 
it is in fact doing business in such foreign state. The 
determination of whether a corporation is doing busi- 
ness without the state must be determined by the 
laws of the foreign state where the alleged place of 
business is situated and in the event of the absence 
of any such laws in such foreign state or states, if the 
corporation be domestic, determined by the laws of 
the State of New York, and if it be foreign, by the laws 
of the domiciliary state and in the absence of con- 
trolling authority of the domiciliary state of what 
constitutes the doing of business by prevailing opinion 
of the Supreme Court of United States. 


Amount of Business Done in New York—In General 


In this respect it should also be noted that while 
a foreign corporation may be licensed to do business 
in the State of New York, and therefore becomes 
liable to pay a franchise tax for the right conferred, 
if in fact it does no business in the State of New York, 
the tax obviously is not based upon the doing of busi- 
ness but merely for the right conferred. In such a 
case, its tax would not exceed the absolute minimum, 
that is, $25, even though it may be shown that the 
corporation does business nowhere else and even 
though the tax, if imposed against the entire net in- 
come or capital, as the case may be, would be in ex- 
cess of the absolute minimum. The principle involved 
is that the tax for the doing of business in New York 
must be affirmatively established and not negatively. 
The Tax Commission cannot say that because a cor- 
poration is shown to be doing no business elsewhere, 
on that fact alone, all its business is done in New York. 
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Old Law 
Income 


Within and Without 
New York State 


Average Monthly Value of 
Bills and Accounts Re- 
ceivable From: 


1. Personal property sold 
by the corporation from 
merchandise manufactured 
by it within and without 
a err Sabet 


2. Personal property sold 
by the corporation from 
merchandise manufactured 
by it within the State.... 


3. The purchase, or sale 
of, or trading in, personal 
property, or from services 
performed by the corpora- 
tion, its officers or agents, 
excluding those arising in 
any way from advances or 
|. Ste eres yen? 


4. Personal property 
owned by the corporation 
and not manufactured by 
it within the State but sold 
by it or its agents and lo- 
cated within the State at 
the time of the receipt of 
tie GRaer oc o cctencstiin 


5. The purchase or sale 
of, or trading in goods, 
wares or merchandise not 
located at any place at 
which the corporation con- 
ducted a permanent or con- 
tinuous business without 
the State and where the 
bills and accounts receivable 
arose from orders received 
or accepted by any officer 
or agent, or at any place 
of business in the State... 


6. Services performed by 
the corporation or any offi- 
cer, agent or representative 
of the corporation connected 
with, sent from, or report- 
ing either directly or indi- 
rectly, to any officer located 
in the State or at any office 
located, owned, rented or 
occupied in the State...... 


Average Monthly Actual 
Value: 


7. Real Property..... $ 
_ 8. Machinery, equipment, 
furniture, fixtures, etc.....$ 


9. All other tangible per- 
sonal property 
10. Shares of stock of 
other corporations (do not 
include bonds, notes or 
other evidences of debt). ..$ 





11. Total 






12. Percentage column 
(2) is of column (1) on 
line 11 


(Form 3 IT reproduced in part) 





Within New York 


State Only 
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ALLOCATION OF INCOME UNDER THE OLD AND NEW LAW 
New Law 


Old Law 
Income 
Section 214-7a 


If it shall appear to 
the tax commission that 
the segregation of assets 
shown by any report 
made under this article 
(as above) does not 
properly reflect the cor- 
porate activity or busi- 
ness done in this State, 
and in any case where 
the tangible assets are 
of nominal value or con- 
stitute a minor element 
of the business done in 
this State, the tax com- 
mission may ascertain 
the net income to be 
used in measuring a tax 
to this state by taking 
of the entire net income 
a percentage obtained in 
the following manner: 
Add to the percentage 
found under the rule set 
up in paragraphs one to 
six, inclusive, of this sec- 
tion the percentage ap- 
plicable to this State of 
either gross sales or 
gross receipts and also 
the percentage applica- 
ble to this State of gross 
expenses and divide the 
result so found by three. 
The term “gross ex- 
penses” as used herein, 
shall include only ex- 
penses involved in 
service, operation and 
maintenance, The pro- 
visions of the foregoing 
paragraph shall not ap- 
ply to investment trusts. 


New Law 
Income 
Section 210-3 
(a) Business Income 


Amt. 


% 


Every- New New 
where York York 


(1) average value of real 
and tangible personal prop- 
PR wie oreachasis souk bug. tPo ee hae 


(2) Receipts used in the 
computation of entire net 
eee Lee 


(A) Sales of tangible per- 
sonal property located 
within the State at the 
time of the receipt of or 
appropriation of orders. 


(B) Sales of property not 
located at the time of re- 
ceipt of the order at any 
permanent or continuous 
place of business main- 
tained by the taxpayer 
without the State where 
the orders were received 
or accepted within the 
BEE Ae ttn eas 


(C) Services performed 
within the State........ 


(D) Rentals from prop- 
erty situated, and royal- 
ties from the use of 
patents or copyrights, 
within the State........ 


(E) All other business 
receipts earned within 
ff eae 


(3) Total wages, salaries, 
other than personal serv- 
ice compensation, except 
general executive officers 


a rte 
Divide total percent- 


age by 
(b) Investment Income 


% of 
Entire 
Capital 
or Issued 
Capital 
Stock 
Allocated 
within 


N. ¥.(C) 


Amt. of 
Invested 
Capital 
in Stock 
of Other 
Corpora- 
tions(B) 


List of 
Corpora- 
tions(A) 


Ce tc | a Te 
(apportioned to fraction 
of year held) 

(3) Amount of invest- 
ment capital invested in 
bonds or securities issued 
by the State or any sub- 
division or instrumentality 
thereof 


I” 


wr Lf 


Amt. of 
Invested 
Capital 
in Stock 
« Other 
orps. 
Allocated 
within 


MN. -¥.(D) 


(B) x (C) 
(B) x (C) 
(B) x (C) 


Total (2) and (3)...... a 


(4) Total investment cap- 
ital (other than U. S. ob- 
ligations in stocks, bonds 


or other securities)..... $ 


Percentage (3) of (4).. 
(c) Total Percentage ....... 


(d) Business Income + In- 
vestment Income divided 


















































































































ALLOCATION OF CAPITAL UNDER THE OLD AND NEW LAW—Continued 






Old Law New Law 










Income Income 
Average Monthly Value of: Section 210-4 








Every- New Business capital to N. Y. = Business capital x % of busi- 
?’ : where York ness income allocation 
13. Bills and accounts receivable Section 210-5 
arising from advances and loans not Investment capital to N. Y. = Total investment capital 
included above 


re ee ee re ee ee $ $ xX investment income allocation 
14, Call loans, notes, bonds and other 


evidence of the debt of others not in- 
cluded above (excluding shares of 
stock) allocate to New York State such 







*(not less than 15% unless the taxpayer establishes 
to the satisfaction of the Tax Commission that 
less than 15% of investment capital is employed 




















and less than 15% of its investment activities is 
of these as are held, used or employed conducted within the State) 
in the State oO ar Raho a wien hie’ s $ Section 210-7 
15. Bills and accounts receivable by Allocation of Subsidiary Capital 
the corporation at an office within the % of 
State (not included anywhere above in Satine 
NTRIEE CA os corealctang hewme es Capital 
. List A t th A t 
16. Total of items 11, 13, 14 and 15. $ $ ™ — Issued Capital. 
17. Percentage column (2) is of col- of Invested Capital Invested 
umn (1) on line 16................... % tne am" Soteidinry Subsidiary 
(Form 3 IT reproduced in part) pee ‘Aiomoned 
iaries Subsidiary within within 
the State the State 
(A) (B) (C) (D) 
(a) (if not held for the entire (B) x (C) 
year apportion to the frac- CB) x Ce) 
tion of the year held) (By x ¢C) 
Rr ee : % $ 








** Weighted Average ... % 

(b) Portion of cash and obligations of U. S. 
and its instrumentalities treated as sub- 
sidiary capital x the weighted average 
I a a a ra ae eee NA ae a 


(c) Total subsidiary capital to N. Y. ....... $ 

** Provided, however, that the portion of the taxpayer’s 
subsidiary capital to be allocated within the State shall be 
not less than 15% thereof, unless the taxpayer establishes 
to the satisfaction of the Tax Commission that less than 
15% of its subsidiary capital is employed, and less than 15% 
of its activities with respect to its subsidiaries is conducted 
within the State and provided further that in the case of any 
taxpayer not taxed upon the basis of a consolidated report, 
the subsidiary capital of which, including any cash and obli- 
gations treated as subsidiary capital is more than 85% of 
its total capital, the portion of subsidiary capital to be 
allocated within the State shall not exceed 50%. 




















Definitions 
Section 208-2 through 8 


“Taxpayer” means any corporation subject to tax un- 
der this article. 


“Subsidiary” means a corporation of which over fifty 


“Investment income” means income, including capital 
gains in excess of capital losses, from investment capital, 
less, in the discretion of the Tax Commission, any deduc- 
tions allowable in computing entire net income (other 
















per centum of the number of shares of stock entitling the than capital losses) which are attributable to investment 

holders thereof to vote for the election of directors or income. 

trustees is owned by the taxpayer. ; “Business capital” means all assets, other than sub- 
Subsidiary capital” means investments in the stock sidiary capital and investment capital, less liabilities not 

of subsidiaries and any indebtedness from subsidiaries, deducted from subsidiary capital which are payable by 

whether or not evidenced by written instrument, on which 


hs : - wh their terms on demand or within one year from the date 

interest is not claimed and deducted by the subsidiary incurred, except that, subject to the provisions of subdi- 

for the purposes of taxation under this chapter, provided, vision 6 of section 210 of this chapter, cash on hand and 

nate a bs ee ee sala oe on deposit shall be treated as investment capital or as 
nere shall be d ir idiary ital any lia- business capital as the taxpayer may elect. 

bilities payable by their terms on demand or within one P wiped y 
















“ 
year from the date incurred which are attributable to Business income” means all income, including capital 
subsidiary capital. gains in excess of capital losses, except income, gains and 
“Investment capital” means investments in stocks, losses from subsidiary capital and investment capital, 
bonds and other securities, corporate and governmental, less all deductions allowable in computing entire net 
not held for sale to customers in the regular course of income: (other than capital losses) which are not taken 
business, exclusive of subsidiary capital. into account in computing investment income. 


Footnotes on Allocation 
* Where Investment Income is less than 25% of its Total Busi- percentage to its entire net income and its total business and 








ness and Investment Income: investment capital. 

Where the corporation is not taxed upon a consolidated ** Where Subsidiary Capital is more than 85% of its Total 
basis, it may at its election apply its business allocation per- Capital (Exclusive of Cash and Obligations of the U. 8. and 
centage to its entire net income and its total business and its Instrumentalities) : 


investment capital and where Investment Income is more than 
85% of its Total Business and Investment Income: 

Where the corporation is not taxed upon a consolidated 
basis, it may at its election apply its investment allocation 


Where the taxpayer is not taxed upon a consolidated basis, 
it may at its election treat as subsidiary capital a portion of 
such cash and obligations not in excess of the proportion of 
its subsidiary capital to its total capital. 
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Apportionment—In General 









Where a corporation is doing business within and 
without the State of New York, it would be uncon- 
stitutional to use the entire net income or other ap- 
plicable bases as a measure of its franchise tax. Such 
a corporation, its business activities crossing state 
lines, falls within the protection of the Interstate 
Commerce Clause of the Constitution and the state 
can only measure its tax by so much of the income 
or other applicable bases as is earned, or situated or 
employed intra-state. 

Under the old franchise tax law (Section 214) the 
income of a corporation doing business within and 
without the State of New York was apportioned to 
New York upon the basis of 


(a) the situs of accounts receivable from sales, 
(b) the situs of physical property, 
(c) situs of stocks and bonds, and, 


where the allocation of these factors did not properly 
reflect the activity. or business done in the state, or 
where the tangible assets were of nominal value or 
constituted a minor element of the business, a com- 
posite formula was employed by taking the percent- 
age found above, adding thereto the percentage of 
the gross receipts or gross sales in New York and the 
percentage of the operating expenses in New York 
and dividing the sum of these percentages by three. 

The new law has materially changed the above 
formula. The legal difficulties that have beset the tax- 
payer and the Tax Commission in the determination 
of the situs of accounts receivable under the old law 
no longer obtains under the new law, inasmuch as 
accounts receivable are no longer allocable factors. 
However, many of the legal problems as to the situs 
of the factors set up in the new law will present com- 
parable difficulties. 

The comparative table shows the similarities and 
differences between the provisions of the old law and 
the new. 


Apportionment of Allocable Factors— 
Real and Tangible Personal Property 


Section 210, Subdivision 3(a) deals with the alloca- 
tion of the average value of real and tangible personal 
property. This should present no difficulty inasmuch 
as the physical situs is determinative of the place of 
apportionment and ostensibly if the principles and 
mathematics are equally applied in the evaluation of 
the real and tangible personal property within and 
without the State of New York, the resulting per- 
centage of such assets within the state to the value of 
such assets everywhere will result in a correct per- 
centage, and that will be so whether the assets are 
overvalued or undervalued. 


Receipts 


Subdivision 2 of Section 210 provides that the re- 
ceipts everywhere as shown on the taxpayer’s return 
as the source of its net income allocable to New York 
shall be: 


(A) Sales of Tangible Personal Property in New York 


“Sales of tangible personal property located within 
the state at the time of the receipt of or appropriation 
to the orders”. 

The test is the physical presence of the merchan- 
dise, the subject of sale, at the time of either the 


receipt of the order or the appropriation of the goods 
to the order. If the goods are in New York at the time 
of the receipt of the order even though the physical 
appropriation may not then be made, the appropria- 
tion when and wherever made will relate back to the 
time of the receipt of the order. 


(B) Sales of Personal Property Not at a Permanent 
Place of Business without New York 


(B) treats of the allocation to New York of sales 
of personal property not physically in New York but 
located at a place without the State of New York 
where the taxpayer has not a permanent or continuous 
place of business where the orders for such goods so 
situated are received or accepted within the State of 
New York. This subdivision raises all of the ques- 
tions that have been discussed under the heading of 
the “Doing of Business”. 


The words “permanent or continuous place of busi- 
ness” cannot be defined (and the statute has not under- 
taken to define them) with legal exactitude. If the 
taxpayer has merchandise located at a particular place 
without the state which has been the subject of a sale, 
what tests may New York invoke as to whether the 
corporation is doing business at such place or places 
without the state so as to constitute such place a 
place of business? Will the test be that established 
by the decision of the courts of the State of New York 
or should the test of doing business in such place out- 
side the state be determined by the laws of the foreign 
state? Has the State of New York the constitutional 
right to set up its own standard of tests as to what 
constitutes the “doing of business” without its juris- 
diction ? 

Here we must apply the general principles of Con- 
flict of Laws. Obviously whether a corporation is 
doing business within or without the State of New 
York is a question that goes to the substance and if 
it is substantive the lex locus contractus governs. 

Within the Federal constitutional limits each state 
may have different tests in determining what consti- 
tutes the doing of business within its own borders. 
The State of New York may not substitute its stand- 
ard for the standard of the foreign state. 

As indicated hereinbefore the failure of a corpora- 
tion to qualify in a foreign state or to pay a tax for 
the privilege of doing business in a corporate or organ- 
ized capacity in such foreign state is not determina- 
tive of the question whether the corporation is not 
in fact doing business in such foreign state. It is not 
for the State of New York to enforce the taxing stat- 
utes of another state, as it is not within its power to 
enforce the criminal laws of foreign states. Taxing 
statutes are penal in their nature and must be deter- 
mined by the laws of the jurisdiction in which the 
transactions arise. 






(C) Receipts from Services Rendered 


(C) provides for the allocation of receipts from 
services performed within the State of New York. 
On the face of it, it seems simple enough, but when 
put under the test of legal analysis, many of the prob- 
lems set forth above are found to be present. To 
illustrate, suppose a foreign corporation engaged in 
the construction industry sends an architectural engi- 
neer and draftsman into the State of New York to 
consult with a prospective client and at the request 
of such client draws up certain plans and specifica- 
tions and exacts a fee for such service as a separate 
and distinct charge and this service is all that the 
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corporation has done within the State of New York, 
would such service 

(1) constitute the doing of business within the State 
of New York? 

(2) If such foreign corporation is licensed to do 
business in the State of New York and the act above 
comprises its only activity in the State of New York, 
would the amount received be properly allocable to 
the State of New York? 

It would appear that if the foreign corporation is 
not licensed to do business in the State of New York 
and performs only the service as cited in the example, 
such service, lacking continuity and systematization, 
then regardless of the substantiality of the amount 
received for such service, the corporation might well 
be held not to be doing business in the State of New 
York. 

On the other hand, if the foreign corporation is 
licensed to do business in the State of New York, and 
therefore, ipso facto, becomes liable for at least the 
absolute minimum tax of $25, which tax is for the 
privilege of exercising corporate franchise within 
the State of New York, may it be made subject to a large 
tax because of the fact that it has earned a substantial 
income from the isolated service performed? The test 
in both cases is the same. Does the transitory service 
performed constitute the doing of business and is it 
therefore to be apportioned to the State of New York? 


(D) Receipts from Rentals and Royalties 


There are to be allocated to the State of New York 
receipts from rentals from property situated, and royal- 
ties from the use of patents or copyrights, within the 
state. 

The first part of this provision, “rentals from prop- 
erty situated within the State”, apparently refers to 
real and tangible personal property. The receipts 
from such rentals follow the situs of the property. 

The provision for the allocation of receipts to New 
York from royalties from the use of patents or copy- 
rights within the state is not clear. Is it the patent 
or copyright that must be physically in New York or 
must such patent or copyright be utilized in New 
York, irrespective of where the patent or copyright 
itself is located? If it is the place of use that governs 
there seems to be no valid objection. If, however, it 
is the physical situs of these intangibles that governs 
the allocation, it would be an improper criterion of 
the situs of the income. The place of utilization of the 
patent or copyright is properly the situs of the income. 
The statute would have left no ground for doubt if it 
had said “royalties from the use in New York of patents 
and/or copyrights”. Perhaps that is what the framers 
of the provision intended. 


Discretionary Power of Tax Commission to Alter 
the Allocation Formula Set Forth in the Statute 
Section 210, Subdivision 8, provides: 


“if it shall appear to the tax commission that any business 
or investment allocation percentage determined as herein- 






NEXT MONTH 
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before provided does not properly reflect the activity, busi- 
ness, income or capital of a taxpayer within the state, the 
tax commission shall be authorized in its discretion, in the 
case of a business allocation percentage to adjust it by 

(a) excluding one or more of the factors therein, 


(b) including one or more other factors, such as expenses, 
purchases, contract values (minus subcontract values), 


(c) excluding one or more assets in computing such allo- 
cation percentage, provided the income therefrom is also 
excluded in determining entire net income, or 


(d) any other similar or different method calculated to effect 
a fair and proper allocation of the income and capital 
reasonably attributable to the state, and 


in the case of an investment allocation percentage, to adjust 
it by excluding one or more assets in computing such per- 
centage provided the income therefrom is also excluded in 
determining entire net income”. 

This is distinctly bad tax legislation. Under the old 
law, there was an alternative method of allocation. 
The use of the alternative method, Section 214, Sub- 
division 7-a, was invoked where certain named condi- 
tions were found to exist. The use of the formula— 
214, Subdivisions 1 to 6—was to be used at all times 
except when the conditions and circumstances set 
forth in Subdivision 7-a were found to be present. 
Subdivision 7-a, it will be observed, used as one of 
its factors the allocation set forth in Subdivisions 1 
to 6. There was nothing arbitrary about its applica- 
tion inasmuch as the grounds for its application, and 


the precise formula, were specifically set forth in the 
statute. 


Section 210, Subdivision 8(d) grants to the tax com- 
mission “if it appears to the commission that any 
business or investment allocation percentage deter- 
mined as hereinbefore does not properly reflect the 
activity”, the power, in effect, to use any formula it 
may feel proper to devise. It does not matter how 
honest, diligent and accurate the taxpayer may be in 
adhering to the formula set up in the statute, if it 
appears to the commission that the percentage is not 
properly reflected by the statutory formula, it may 
substitute any other formula in its discretion. 


The taxpayer has the right to know, with a fair 
degree of proximate accuracy, its tax liability. The 
taxing statute must be definite and certain, as far as 
it is humanly practicable to make it so; and the only 
time the taxpayer should face the burden of not know- 
ing exactly what its tax liability is, should be when, 
through its own fraud or wilful neglect, it causes the 
taxing authorities to indulge in building up its income 
or building up the allocable factors that go into the 
segregation equation. 

It was held in Schluter & Co. v. State Tax Commission 
(264N. Y. 680) and Ducas Co. v. State Tax Commission 
(260 N. Y. 525) that the authority of the state to 
equitably adjust the tax upon the basis of corporate 
activity within and without the state where the stat- 
utory formula does not properly reflect corporate 
activity was too vague and unworkable. 

The Section 210, Subdivision 8(d) seems to fall 


within the condemnation contained in these two de- 
cisions. 





The proper year of accruals is the subject of an 
interesting analysis of the E. B. Elliott Co. case by 
Victor R. Wolder; public utility reorganizations will be covered in an article by 
Paul Edgar Swartz; and the Shoptalker promises an interesting post war tax plan 
which taxmen favor, that is, those with whom he previewed it. 
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Old Law 
Rate of Tax 


Sections 214 and 215 

Section 215: 

The tax * * * shall be: atthe 
rate of 414%4%* of the entire net 
income * * * or portion thereof 
taxable within the state 

Section 214, 

Subdivision 10: 

Every * * * corporation shall 
be subject to an annual minimum 
tax of: 


3 
2. 


. not less than (30% 


not less than $25, or 

not less than one mill of the 
value of its issued capital 
stock, or 


officers’ 


compensation + compensation 
to stockholders (owning 5% or 
more of stock) 


— $5,000 4A%* 


+ income 


—loss 


New Law 
Rate of Tax 


Section 210 
1 (a) (1) 


Section 210 


(4) same 
(2) one mill of its total business 


and investment capital or por- 
tion thereof allocated within 
the state 


1 (a) (3) same 


(b) a tax computed at the rate of 
Y mill for each dollar of the 
first fifty million dollars, %4 
mill for each dollar of the next 
fifty million dollars and % mill 
for each dollar over one hun- 
dred million dollars of the por- 
tion of its subsidiary capital 
allocated within the state. 


Regulations 


No regulations have been promulgated 
by the Commission under the old or the 
new law, Article 9-a. 


Since Article 9-a makes the income 
reported to the United States Treasury 
Department the presumptive income re- 
portable for franchise tax purposes 
(with the exceptions set forth in Sec- 
tion 208), the regulations on the appli- 
cable provisions of the Internal Revenue 
Code should apparently apply. 


No Comparable Federal Legislation 


As to the provisions of the franchise 
tax law relating to allocation, there is 
no comparable Federal legislation. It 
is apparent that to issue regulations 
on this phase of the subject is beset 
with great legal difficulties as the dis- 
cussion attempted herein discloses. It 
is doubtful whether regulations cover- 
ing the multiplicity of problems that 
experience has shown to have arisen 
under the old law and will certainly 


a Where the rate of tax is indicated at 414%, it shall be 6% for each and every 


fiscal or calendar year ending not later than April 30, 1946. 


Rate of Tax 


The new law enacts the same basic tax rates as the 
old law with new provisions for additional taxes 
measured by investment income, subsidiary income, 
investment capital and subsidiary capital, as shown 
in the table: 


When Report Is Due 


The report to the State Tax Commission is to be 
filed on or before May 15th on the form prescribed. 

If the fiscal year of the corporation ends after the 
last day of February and prior to July Ist, the report 
is due within four months after the close of the fiscal 
year. 

For good cause the Commission may grant a rea- 
sonable extension of time beyond the due dates. 


arise under the new, can be resolved 
into any fixed hard and fast rule to 
meet the various problems that will 
arise from time to time. 

Questions of fact and questions of law are so often 
inextricably intertwined in apportionment problems 
that the framing of regulations that will be helpful in 
solving the segregation problem of a substantial pro- 
portion of the corporations asserting the right to be 
taxed on an allocated basis, is a task of the first 
magnitude! 


However, the statute provides that the Commis- 
sion, from time to time, shall publish rulings. This 
provision relates to Section 210, Subdivision 8; but 
the commission may also find it proper to issue rulings 
on other phases of Article 9-a, and from such rulings 
a body of precedents may be built up over a period of 
time which may be effective in resolving recurring 
problems. [The End] 


INDUSTRIAL GROUPS NOT DEPRESSED 


r ‘HE Bureau of Internal Revenue has tentatively determined that these industrial groups 
i were not depressed in the base period because of a variant profits cycle. 


Agriculture and related industries 

Metal mining 

Bakery products and confectionery manufac- 
turing 

Canned food products manufacturing 

Sugar manufacturing 

Nonalcoholic beverages manufacturing (soft 
drinks) 

Liquors (alcoholic) manufacturing 

Tobacco and products manufacturing 

Silk and rayon goods manufacturing 

Carpets, floor coverings, etc., manufacturing 

Clothing and apparel (not knitted) manufac- 
turing 

Knitted materials and products manufactur- 


wre 


MOOCON Nop 


— 


ing 
. Rubber and rubber goods manufacturing (in- 
cluding tires and tubes) 
. Paper, pulp, and products manufacturing 
. Printing and publishing:and allied industries 
Petroleum refining 
Fertilizers manufacturing 


18. Stone, clay, and glass manufacturing 
19. Motor vehicles and accessories manufactur- 
ing 
20. Agricultural machinery and equipment manu- 
facturing 
Factory machinery’ manufacturing 
Electrical machinery and equipment manufac- 
ing 
. Office equipment manufacturing 
. Aircraft and parts manufacturing 
Radios and parts manufacturing 
Shipbuilding and repairing 
Electric light and power 
. Radio broadcasting 
. Telephone and telegraph 
30. Water transportation and related activities 
Retail trade 
. Motion picture theaters 
Motion picture producers 
. National, State, and private banks, savings 
banks, and loan and trust companies 
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Form W-4 (Rev. diay 
pth) «4 


I. If you are SINGLE, write the figure “1” here . . 
II. If you are MARRIED, one exemption is alles 







“Ss 


Dated ..490.-.30— 0, 194et 





ONDAY, January 1, 1945 is the effective date 
M of the new withholding rates and exemption 
certificates under the Individual Income Tax 
Act of 1944. All wages paid on or after this date 
will be subject to the new rates regardless of when 
the wages were earned. Employers should begin im- 
mediately to make preparation for this by securing 


from every employee a new withholding exemption 
certificate. 


Employers are required to allow withholding exemp- 
tions to each employee on the basis of a withholding 
exemption certificate signed by the employee. The 
employer should request a withholding exemption 
certificate from each employee. If the employee fails 
or refuses to furnish a certificate, the employer is re- 
quired to withhold tax as if the employee had claimed 
no withholding exemptions. 


Blank copies of the certificates, Form W-4 (Rev. 
1944), will be supplied by the local collector of in- 
ternal revenue, upon request. Employers desiring to 
print their own forms may do so provided the con- 
tents are identical with the prescribed form. 


Because the Individual Income Tax Act of 1944 
changed the method of counting exemptions, effective 
January 1, 1945, each employer should ask each em- 
ployee to furnish a new certificate on Form W-4 (Rev. 
1944) on or before December 1, 1944. However, the 
employer shall give effect to the new certificate only 
on wages paid on or after January 1, 1945. Certificates 
on the old form are to continue in effect on wages 
paid up to and including December 31, 1944. 


Each employer should also ask each new employee 
to furnish a certificate on or before commencement of 
employment. Prior to January 1, 1945, the employer 
should ask each new employee for a certificate on the 
old form to be used for the rest of the year 1944 as 
well as a certificate on the new form to be used on 
and after January 1, 1945. 


The “withholding exemptions,” in general, corre- 
spond with the surtax exemptions to be allowed the 
employee in computing his income tax on his annual 
return. Instructions to the employee for filling out 
the withholding exemption certificates are shown on 
the certificate form. The employer is not required 
to determine whether the employee has claimed the 
correct number of exemptions. However, if there is 
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EMPLOYEE’S WITHHOLDING EXEMPTION CERTIFICATE 
(Collection of Income Tax at Source on Wages) 


Print full name pa en ee ee ——— dei 


Print home address econ See Se 


<n mn half of the or of persons closely related to you, write the number 
fruction 3 on other side.) 


ie number of withholding exemptions claimed on this certificate does no 


(Signature) = 


oe teen wwe wee cece ces ccceecse 


ee © ¢ wv ee? © FF. 86 € 6 





the number to which I am entitled. 










reason to believe that the employee has claimed an 
excessive number of exemptions, the local collector 
of internal revenue should be so advised. 


An employee filing a certificate in 1944 for use in 
1945 should claim the exemptions to which he expects 
to be entitled on January 1, 1945. An employee filing 
a certificate after January 1, 1945, should claim the 
exemptions to which he is entitled on the day he signs 
the certificate. 

A certificate filed by a new employee is to be made 
effective by the employer upon the first payment of 
wages thereafter. 

Once filed with the employer, a withholding exemp- 
tion certificate on Form W-4 (Rev. 1944) will remain 
in effect indefinitely unless an amended certificate is 
furnished. 

Amended certificates on the same form should be 
filed by employees to show changes in their exemp- 
tion status. 


The following rules govern the time for filing 
amended certificates: 


1. Employee must file an amended certificate, reduc- 
ing the number of exemptions, within 10 days— 


a. When wife (or husband) for whom the em- 
ployee has been claiming exemption either dies, 
is divorced, or claims own exemption on a sepa- 
rate certificate. 

b. When the support of a dependent for whom the 
employee claimed exemption is taken over by 
some one else, so that the employee no longer 
expects to furnish more than half the support 
for the year. 

c. When the employee finds that a dependent for 
whom exemption was claimed will receive $500 
or more income of his own during the year. 


2. Employee may file an amended certificate, in- 
creasing the number of exemptions, at any time— 


a. When the employee claims an exemption for 
wife (or husband) who does not claim own ex- 
emption on a separate certificate (for example, 
when the employee marries or wife stops work- 
ing). 

b. When a child is born to or adopted by the em- 
ployee. 
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c. When the employee begins to support a relative 
and expects to provide more than half of the 
relative’s support for the current year. 

d. When the employee finds that the income of a 
relative will be less than $500 for the year (in 
cases in which the employee has not claimed an 
exemption because he expected the income to be 
$500 or more). 

The employer may make the amended certificate 
effective with the next payment of wages but is per- 
mitted by law to postpone the effective date until the 
first status determination date (that is January 1 or 
July 1), which occurs at least 30 days from the date 
on which the certificate is filed with the employer. 

Prior to December 1 of each year, each employer 
should request employees to file amended exemption 
certificates for the ensuing year, in the event of 
change in their exemption status since the filing of 
their latest certificates. 


Are You an Employer? 


An employer is any person or organization for 
whom an individual performs any service as an em- 
ployee. The term “employer” includes an individual, 
corporation, partnership, trust, estate, joint-stock 
company, association, syndicate, group, pool, joint 
venture, or other unincorporated organization, group, 
or entity. It includes organizations which are them- 
selves exempt from income tax such as religious and 
charitable organizations, educational institutions, 
clubs, social organizations and societies, as well as 
the governments of the United States, the States, 
Territories, and the District of Columbia, including 
their agencies, instrumentalities, and political subdi- 
visions. It includes any person or organization pay- 










Form W-4 (Rev. 1944). 


On each payment of wages to an employee 


withholding rate. 


By 10th day of each month 















On or before each April 30, July 31, Oct. 31, Jan. 31 
Revenue and pay full amount of tax withheld 
quarter. 
equivalent of cash. 


By December 1 of each year after 1944 


withheld. 








On or before January 31 of each year 


What to Do When Withholding Taxes 


CALENDAR OF EMPLOYER’S DUTIES 


By December 1, 1944, and on new employment thereafter 
Get from each employee a new withholding exemption certificate on 


Withhold tax from each wage payment in accordance with the 
employee’s withholding exemption certificate and the applicable 


Deposit tax withheld in previous month, if more than $100, in a 
depositary bank authorized by the Secretary of the Treasury. 


File a quarterly return on Form W-1 with the Collector of Internal 


Include depositary receipts in your payment as the 


Request filing of new certificate, Form W-4 (Rev. 1944), by each 
employee whose withholding exemptions will be different in 
the next year from the exemptions shown on his last certificate. 


On or before each January 31 and at end of employment 


Give each employee a withholding receipt in duplicate on Form W-2 
(Rev.), showing total wages paid and amount of income tax 


File Form W-3, Reconciliation of Quarterly Returns, together with 
copies of all withholding receipts furnished employees on Form 
W-2 or Form W-2 (Rev.), for preceding calendar year. 


ing wages to a former employee after termination of 
the employment. 


Who Are Employees? 


An employee is an individual who performs serv- 
ices subject to control by an employer both as to what 
services shall be performed and as to how they shall 
be performed. It does not matter that the employer 
permits the employee considerable freedom in his 
services, so long as the employer has the legal right 
to control both the method and the result of the 
services. ; 

While not always applicable, some of the usual 
characteristics of an employee are that the employer 
has the right to discharge him and that the employer 
furnishes the tools or materials and a place in which 
to perform the work. 

In general, persons who are in business for them- 
selves are not employees. For example, physicians, 
lawyers, dentists, veterinarians, contractors, public 
stenographers, and others who follow an independent 
trade, business, or profession in which they offer their 
services to the public are not employees. _ 

Whether the relationship of employer and employee 
exists will be determined in doubtful cases upon an 
examination of the particular facts of each case. 
Where, for Federal social security tax purposes, a 
determination has been made that an individual is an 
employee, that determination will ordinarily be con- 
sidered as controlling for income tax withholding pur- 
poses. 

If the relationship of employer and employee ac- 
tually exists, the designation or description of the 
relationship by the parties as anything other than 
that of employer and employee is immaterial. Thus, 


ESSENTIAL CHANGES IN 
WITHHOLDING 


The Individual Income Tax Act of 
1944 makes several important changes 
in the system of withholding income 
tax from wages. These changes ap- 
ply to all wage payments on and after 
January 1, 1945. Principal changes 
are: 






1. New Withholding Exemption 
Certificates must be filed with the em- 
ployer by each employee on or before 
December 1, 1944, and thereafter at 
the beginning of new employment. 


2. The Number of Withholding Ex- 
emptions allowed each employee must 
be determined by a new method, de- 


scribed in detail on the new certificate, 
Form W-4 (Rev. 1944). 


3. New Rates of Withholding Tax 
are prescribed in a new set of wage- 
bracket tables and a revised method 
of percentage computation. 


in previous 


4. Changes in an Employee’s Ex- 
emption Status under the new law will 
in some cases affect his withholding 
exemptions for the current year and 
in other cases not until the next year. 


Until January 1, 1945, the old ex- 
emption certificates and withholding 
rates remain in effect. 
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it is of no consequence that the employee is designated 
as a partner, co-adventurer, agent, or independent con- 
tractor. The measurement, method, or designation of 
compensation is also immaterial. 

No distinction is made between classes or grades 
of employees. Thus, superintendents, managers, and 
other administrative and executive personnel are em- 
ployees. An officer of a corporation is an employee 
of the corporation but a director is not, unless he 
performs services for the corporation other than at- 
tendance at and participation in meetings of the board 
of directors. In the case of Federal, State, or local 
governmental agencies, the term “employee” includes 
officers and elected officials. 


Wages 


For purposes of withholding income tax at the 
source, the term “wages” means all remuneration, 
whether in cash or goods (with certain exceptions) 
paid by an employer to an employee for services per- 
formed. For this purpose, the word “wages” is used 
to cover all types of employee compensation, includ- 
ing payments commonly called wages, salaries, fees, 
bonuses, commissions, and retired pay. It is imma- 














































































































Form W-2 (Rev.) 
U. 8. Treasury Department 
Taterna! Revenue Service 











EMPLOYER BY WHOM PAID (Name and address) 

























Total Wages paid during th 
a uring the 


year | 


Federal Income Tax withheld 














EMPLOYEE TO WHOM PAID (Print full name, address, Social Security No.) 





















To EMPLOYEE: Change name and address if not correctly shown 


terial whether payments are based on the hour, day, 
week, month, year, or on a piecework or percentage 
arrangement. 


Wages paid in any form other than money are 
measured by the fair market value of the merchan- 
dise, stocks, bonds, room or board, or other considera- 
tion given the employee in payment for his services. 
If, however, living quarters or meals are furnished to 
an employee for the convenience of the employer, then 
the value of the room and board is not wages. 

Where wages are paid in property other than 
money, the employer should make necessary arrange- 
ments to insure that the tax is available for payment 
to the collector. 

Tips or gratuities paid directly to an employee by 
a customer and not accounted for to the employer are 
not subject to withholding. 

Amounts paid specifically—either as advances or 
reimbursements—for traveling or other bona fide or- 
dinary and necessary expenses incurred or reasonably 
expected to be incurred in the business of the em- 
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WITHHOLDING RECEIPT—1944 
For Income Tax Withheld on Wages 


















ployer are not wages and are not subject to with- 
holding. Traveling and other reimbursed expenses 
must be identified either by making a separate pay- 
ment or by specifically indicating the separate amounts 
where both wages and expense allowances are com- 
bined in a single payment. 

Generally, pensions and retired pay are wages. 
However, amounts paid an employee upon retirement 
which are taxable as annuities under Section 22(b) (2) 
of the Internal Revenue Code are not wages subject 
to withholding. Retired pay for service in the mili- 
tary or naval forces of the United States constitutes 
wages unless the person was retired because of per- 
sonal injuries or sickness resulting from active service 
in such forces. 

Vacation allowances, dismissal or severance pay, 
and amounts paid to employees absent in the armed 
services also are wages. 


Exempt Wage Payments 


Certain classes of wage and salary payments are 
exempt from withholding. Payments which are exempt 
from withholding consist of remuneration paid: 





ORIGINAL 


To EMPLOYEE: This Withholding Receipt may be used as your income tax 
return if your 1944 income meets the TEST below. 

A married couple may make a combined return on this Withholding Receipt, if their total 
income meets the test. Their incomes should be combined on Lines 1, 2, and 3, and shown 
separately on Line 4. The Collector of Internal Revenue will figure the tax on either the 
combined or the separate incomes, whichever is to the taxpayers’ advantage. 


LINE 1 Write total of wages shown on this and all your 
other 1944 Withholding Receipts RE Ee ee 


LINE 2 If you got any wages from which no tax was with- 
held, or any dividends or interest, write total_... $ 


LINE 3 Add Lines 1 and 2. Write total here... $................. 
TEST: If Line 2 is not over $100 AND Line 3 is less than $5,000, you may use this 
Withholding Receipt as your return provided you had no income other than wages, 
dividends, and interest. 1f your income does not, meet this test, use Form 1040. 
LINE 4 If Line 3 includes income of both husband and wife, show husband’s 
income here $_.-..-...-..---.. 3 wife’s income here $. 


LINE 5 If you filed a 1944 Declaration of Estimated Tax 
(Form 1040-ES), write total of estimated tax paid. $............---- 









WRITE 
IN THIS 
SPACE 


(over) 





(a) For services performed as a member of the 
military or naval forces of the United States, 
other than pensions and retired pay includible 
in gross income, 

(b) For agricultural labor, 


(c) For domestic service in a private home, local 
college club, or local chapter of a college fra- 
ternity or sorority, 

(d) For casual labor not in the course of the em- 
ployer’s trade or business, 

(e) For services by a citizen or resident of the 
United States for a foreign government or for 
the government of the Commonwealth of the 
Philippines, 

(f) For services performed by a nonresident alien 
(EXCEPTION: Residents of Canada or 
Mexico who enter and leave the United States 
at frequent intervals are subject to withholding 
on any wages earned in this country unless 
employed in transportation service between 
their country and this country), 
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(g) For services for an employer performed by a 
citizen or resident of the United States while 
outside the United States if the major part of 
the services for such employer during the cal- 
endar year is to be performed outside the 
United States, 

(h) For services performed as a minister of the 
gospel, or, 

(i) As fees (but not salaries) to a public official. 

If one-half or more of the employee’s time in the 
employ of a particular person in a pay-roll period is 
spent in performing services the remuneration for 
which constitutes wages, then all amounts paid the 
employee for services performed in that pay-roll 
period are deemed to be wages. If less than one-half 
of the time is spent in performing services the re- 
muneration for which constitutes wages then none 
of the amount paid is deemed to be wages. For ex- 
ample, a physician who has his office in his residence 
may employ someone to spend 6 hours a day cleaning 
the residential quarters and 2 hours a day working 
in the office. None of the wages would be subject to 
withholding since more than one-half of the em- 
ployee’s time is spent in the exempt occupation of a 
household domestic. 


YOUR 1944 EXEMPTIONS 
(1) List your own name on first line below. 
(2) If married and your wife (or husband) had no income, or if this is a combined return 
of husband and wife, list name of your wife (or husband). 
(3) List names of other close relatives with 1944 incomes of less than $500 who received 


tha half of thei tf ; 
more than one-half of their support from you. 


NOTE: If this is a combined return of h and wife, list dependent relatives of both and 
write letter “W" after names of dependents supported by wife. 


WOR osc dacncccagieediewmsipibite teaseeteadaknewaeaiuauesasanadabeaneeeeeee 
er er en eres ee oe (Relationship) ~~ 
— yt ee ee, ee 
ey ee ee ee (Relationship) = = 
— oe ee wy oe, ee ort 
ef ee ae eo 8 ee (Relationship) SS 
ee ee ae ot ee ee (Relationshipy) == SS 
If you need more space, attach list. 

~ er bet ts ag making a separate return for 1944? — oa 
er oiicctcrnnttintnctbennsininiontininwtibaictinean 
nt ID ci scenic ence einicsmteneassipititaninnininntonisitianeiiinints 


What Is a Pay-roll Period? 


The “pay-roll period” is the period of service for 
which the employer ordinarily pays wages to an em- 
ployee. 

It is necessary to determine the employee’s pay-roll 
period because the tax to be withheld is based on the 
pay-roll period. The law provides wage-bracket 
tables for daily or miscellaneous, weekly, biweekly, 
semimonthly, and monthly pay-roll periods. A per- 
centage method of computation is provided for these 
periods, and also for quarterly, semiannual, and an- 
nual pay-roll periods. 

An employee can have but one pay-roll period with 
respect to wages paid by any one employer. For ex- 
ample, if a bonus is paid to an employee ordinarily 
paid wages by the week, the tax must be withheld 
from both the bonus and the regular wages on the 
basis of a weekly pay-roll period. 

In the case of any employee who has no pay-roll 
period the tax to be withheld must be determined as 
if he were paid on a “daily or miscellaneous” pay-roll 
period. This method requires a determination of the 
number of days (including Sundays and holidays) 


What to Do When Withholding Taxes 





during which the services were performed. If the 
wages are unrelated to a specific length of time (for 
example, commissions paid on completion of a sale), 
then the number of days must be counted from the 
date of payment back to the latest of these three 
events: (a) the last payment of wages made during 
the same calendar year, (b) the date employment 
commenced if during the same calendar year, or (c) 
January 1 of the same year. 

In cases where an employee is paid for a period of 
less than one week and signs a written statement 
(under penalties of perjury) that he does not work 
for wages subject to withholding for any other em- 
ployer during the same calendar week, then the em- 
ployer is permitted to compute the withholding on the 
basis of a weekly, instead of a daily or miscellaneous, 
pay-roll period. If the employee later begins work 
for wages subject to withholding for another em- 
ployer, the employee must within 10 days so notify 
the employer to whom he gave the written statement, 
and thereafter the employer must compute the with- 
holding on the basis of the “daily or miscellaneous” 
pay-roll period. 

An employer need not inquire whether an employee 
is otherwise employed for wages, except in those cases 


Was your income $560 or more? If so, you must file an income tax return 
either on a Withholding Receipt or on Form 1040. 

Was your income under $500? If so, file a return to get a refund of tax with- 
held. A married couple should file a combined return to get full benefit of exemptions. 
Deductions: If you file your return on a lage se ngs Government will 
figure your tax from a tax table provided by law, which allows about 10% of your tota! 
income for charitable contributions, interest, taxes, casualty losses, medical expenen, and 
miscellaneous items. In order to claim deductions of more than 10%, you must file your 
return on Form 1040. 


To file a Withholding Receipt as your return, fill out both sides of the 
ORIGINAL, sign, and mail to Collector of Internal Revenue, your district, between Jan. | 
and Mar. 15, 1945. Keep the duplicate. 

If you got more than one receipt for income tax withheld during 1944 (Form 
W-2 or Form W-2, Rev.), fill out and sign the last one received and attach the others to it. 
If filing a combined return, attach receipts of both husband and wife. If any receipt is 
missing and you cannot obtain a copy from your employer, make your return 

on Form 1040. Write here the total number of receipts you file, including the 


CUEING RE UUE INNES 2 ooo oS ica sncSecccacaceesneecenbeaeunceseuenesone 
Make no payment now, but wait for bill or refund from Collector. 





I declare under the penalties of perjury that the foregoing statements are true to the 

best of my knowledge and belief, and that ALL MY 1944 INCOME IS REPOR TED 

HEREON. 

ON i taal a Nn re Re a 
(ate) 

ee STE ee TT TR ee Oe he 


(ff this is a combined return of husband and wife, it must be signed by both) 






where the employer elects to compute the tax on the 
basis of the weekly exemption and the employee is 
paid for a period of less than one week. 


Supplemental Wage Payments 


If supplemental wages—such as bonuses, commis- 
sions, or overtime pay—are paid at the same time as 
regular wages, the tax to be withheld must be deter- 
mined as if the aggregate of the supplemental and 
regular wages were a single wage payment for the 
regular pay-roll period. If supplemental wages are 
paid at a different time, the employer may determine 
the tax to be withheld by aggregating the supple- 
mental wages either with the regular wages for the 
current pay-roll period or with the regular wages for 
the last preceding pay-roll period within the same 
calendar year. 

Where an employee receives vacation pay for the 
time of a vacation absence, the vacation pay is subject 
to withholding as though it were a regular wage pay- 
ment made for the pay-roll period or periods which 
occur during the vacation. Where, however, vacation 
pay is paid in addition to regular wages to an em- 
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ployee who foregoes his vacation, such payments are 
treated as supplemental wages and are required to 
be aggregated with the regular wages in the manner 
explained in the preceding paragraph. 


Computation of Tax 


Employers will generally find it convenient to de- 
termine the amount of tax required to be withheld, 
from the wage-bracket tables. A percentage method 
of computation may be used if desired. 


The wage-bracket tables are arranged so that the 
amount of the tax can be determined readily by read- 
ing down a column of wage brackets, and then across 
to the column headed by the number of withholding 
exemptions claimed by the employee on his with- 
holding exemption certificate. 


The use of the wage-bracket tables is specifically 
authorized by law. Tables have been provided for 
daily, weekly, biweekly, semimonthly, monthly, and 
miscellaneous pay-roll periods. In the case of quar- 
terly, semiannual or annual pay-roll periods, the per- 
centage computation is required. 


Quarterly Return of Tax Withheld—Form W-1 


Every employer required to withhold the tax on 
wages must make a return and pay such tax on or 
before the last day of the month following the close 
of each of the quarters ending March 31, June 30, 
September 30, and December 31. Under no circum- 
stances may a return be for more than one calendar 
quarter of the year nor may a portion of one calendar 
quarter be included with a portion of another cal- 
endar quarter in a single return even though the entire 
period does not exceed 3 months. The return is to 
be made on Form W-1 and must be filed with the 
collector for the district in which the employer’s 
principal place of business is located. 

If the United States, a State, Territory, or political 
subdivision, or the District of Columbia, or any 
agency or instrumentality of any one or more of the 
foregoing, is the employer, the return shall be made 
by the officer or employee having control of the pay- 
ment of wages or other officer or employee designated 
for that purpose. 

Preaddressed Forms W-1 mailed by collectors to 
employers should be used in filing returns. If the 
preaddressed form is lost, a new one should be re- 
quested if sufficient time remains before the filing 
date. Should it be necessary to use a blank form not 
preaddressed, care should be exercised to show the 
employer’s name exactly as it appeared on previous 
returns. 

The last return on Form W-1 for any employer 
required to withhold and pay any tax, who during 
the calendar year either goes out of business or other- 
wise ceases to pay wages, shall be marked “final re- 
turn” by such employer. Such final return shall be 
filed with the collector on or before the thirtieth day 
after the date on which the final payment of wages 
is made for services performed for such employer, and 
shall plainly show the period covered and also the 
date of the last payment of wages. There shall be 
executed as part of each final return a statement, in 
duplicate, giving the address at which the records 
will be kept, the name of the person keeping such 
records, and if the business has been sold or otherwise 
transferred to another person, the name and address 
of such person and the date on which such sale or 
other transfer took effect. An employer who has only 
temporarily ceased to pay wages, including an em- 
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ployer engaged in seasonal activities, shall continue 
to file returns, but shall enter on the face of any re- 
turn on which no tax is required to be reported a 
statement showing the date of the last payment of 
wages and the date when he expects to resume paying 
wages. 


Adjustments in Quarterly Returns 


If, for any quarter of the calendar year, more or 
less than the correct amount of tax is withheld, or 
more or less than the correct amount of tax is paid 
to the collector, proper adjustment, without interest, 
may be made in any subsequent quarter of the same 
calendar year. Every return on which an adjustment 
for a preceding quarter is reported must have securely 
attached thereto a statement, in duplicate, explaining 
the adjustment and designating the quarterly return 
period in which the error occurred. 

If none, or less than the correct amount, of the tax 
is deducted from any wage payment, the employer 
is authorized to deduct the amount of the undercol- 
lection from the remuneration (whether or not con- 
stituting wages) of the employee under his control 
after he discovers the error. Where, after discovery 
of the error, there is no such remuneration under the 
control of the employer, the matter is one for settle- 
ment between the employer and the employee. 


If, in any quarter, more than the correct amount 
of tax is deducted from any wage payment, the over- 
collection may be repaid to the employee in any quar- 
ter of the same calendar year. The employer shall 
obtain and keep as part of his records the written 
receipt of the employee showing the date and amount 
of the repayment. Every overcollection not repaid 
and receipted for by the employee must be reported 
and paid to the collector for the quarter in which 
the overcollection was made. 


Employers should consult the local collector of in- 
ternal revenue for information as to the manner of 
correcting errors in withholding which cannot be 
adjusted in a return for a subsequent quarter of the 


same calendar year. ‘ 


Payment of Tax—Use of Depositaries 


It is the duty of every employer who withholds 
more than $100 of income tax during any month from 
the wages of his employees to deposit the tax within 
10 days after the close of the month in a depositary 
bank authorized by the Secretary of the Treasury to 
receive deposits of such taxes. Employers whose 
monthly withholdings amount to $100 or less are not 
required to use Government depositaries but may find 
it desirable to do so. When amounts are placed in a 
Government depositary the employer will receive a 
“depositary receipt” which will be used as the equiva- 
lent of cash in making payment to the collector. 

The employer may obtain the names of such de- 
positaries from local banks (most of which are au- 
thorized depositaries) or from any Federal Reserve 
Bank. 

After each quarter of the year, every employer must 
remit the full amount of the tax withheld during the 
quarter with Form W-1 to the local collector of in- 
ternal revenue. The tax must be paid in the form 
of “depositary receipts,” cash, check, or money order. 
An employer may pay the entire amount of taxes 
withheld during a quarter in the form of “depositary 
receipts.” However, he may, if it is more convenient 
to do so, remit “depositary receipts” covering taxes 
withheld during the first 2 months of the quarter and 
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cash, check, or money order covering taxes withheld 
during the third month of the quarter. 

The employer is responsible for the payment of the 
tax required to be withheld. The amount of tax with- 
held by an employer is a special! fund in trust for the 
United States and he is relieved of liability to any 
other person for such amount. 


Withholding Receipts—Form W-2 (Rev.) 


On or before January 31 of each year employers 
must furnish to each employee from whose wages tax 
has been withheld two copies (original and duplicate) 
of the Withholding Receipt, Form W-2 (Rev.), show- 
ing the total amount of wages paid and the amount 
of tax withheld during the previous calendar year. 

Where employment ends before the close of the 
calendar year the Withholding Receipt, Form W-2 
(Rev.), is required to be furnished to the employee 
by the employer not later than 30 days after the last 
payment of wages. In the case of intermittent or 
interrupted employment where there is reasonable 
expectation on the part of both the employer and 
employee of further employment during the calendar 
year, the furnishing of the receipt may be deferred 
to a date not later than 30 days after the expectation 
of further employment during the calendar year 
ceases to exist. 

If it becomes necessary to correct a Form W-2 
(Rev.), after an original and duplicate have been de- 
livered to an employee, the new receipt should be 
clearly marked “Amended.” If the employee loses 
his receipt, the employer is authorized to furnish 
substitute original and duplicate copies; howcver, 
each such substitute must be clearly marked “Copy.” 

Form W-2 (Rev.) is important to the employee as 
a receipt for tax withheld from his wages and because 
he may use it as his income tax return. 

Both criminal and civil penalties are provided for 
the willful failure by the employer to furnish, in the 
manner and at the time prescribed, a receipt showing 
the information required, or for willfully furnishing 
a false or fraudulent receipt. 

The form of receipt is prescribed by the Commis- 
sioner of Internal Revenue. However, employers 
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QUESTIONNAIRE ON POSTWAR TAXES 


may apply to the Commissioner for permission to 
print their own forms. The application should be 
accompanied by a sample of the proposed form, which 
will be approved only if it conforms substantially as 
to content and size with the prescribed form. It 
must not be larger than 8 x 3% inches. 


Annual Report of Withholding—Forms W-2a 
and W-3 


Triplicate copies (Form W-2a) of all withholding 
receipts issued during the year must be transmitted 
to the Collector by each employer with his quarterly 
return (Form W-1) for the last quarter of the calen- 
dar year, or with his final return for the year if sub- 
mitted before the last quarter. For 1944, employers 
should also submit duplicate copies of all receipts is- 
sued during the year on the old style Form W-2, 
entitled “Statement of Income Tax Withheld on 
Wages.” In the following paragraph all references 
to Form W-2a apply also to duplicates of the old style 
Form W-2. 

A reconciliation on Form W-3 of quarterly returns 
with withholding receipts must also be submitted 
with the last quarterly return. Form W-3 must be 
accompanied by a list (preferably in the form of an 
adding machine tape) of the amounts shown on 
Forms W-2a. If an employer’s total pay-roll consists 
of a number of separate units or establishments, the 
triplicate Forms W-2a may be assembled accordingly 
and a separate list or tape submitted for each unit. 
In such case, a summary list or tape should be sub- 
mitted, the total of which will agree with the corre- 
sponding entry to be made on Form W-3. Where 
the number of the triplicate receipts is large, they 
may be forwarded in packages of convenient size. 
When this is done, the packages should be identified 
with the name of the employer and consecutively 
numbered, and Form W-3 should be placed in pack- 
age number one. The number of packages should be 
indicated immediately after the employer’s.name on 
Form W-3. In cases of this, kind, the tax return, 
Form W-1, and remittance should be filed in the usual 
manner, accompanied by a brief statement that Forms 
W-2a and W-3 are in separate packages. 





Daniel A. Reed, Chairman of the Republican Postwar Tax Study Committee has 
recently addressed a questionnaire to the major trade associations and tax study groups 
of the country in an effort to ascertain the answer to (1) what percentage of the total 
debt should be set aside annually for retirement, and (2) how should 20 billion dollars 


be raised in the postwar period. 


Chairman Daniel’s letter reads; “You are the taxpayers and we are coming to you 
pay £ y 


for your views on postwar taxation. 


We fully realize the amount of revenue to be 
raised is tied in with many factors, some of which are purely estimates. 


The Com- 


mittee believes that it will be well to assume a Federal budget of $20 billion. Many 
contingencies enter into this estimate but it-can be safely assumed that we will have 
a carrying charge of five to six billion dollars annually for interest on our national debt. 
We feel also that provision should be made for gradual retirement of the debt by pro- 
viding a sinking fund or some other method. The Committee is desirous of getting 
your opinion as to the latter, that is, what percentage—one-half, one, or one and one- 
half percent of the total—should be set aside for this purpose, or’what alternative method 


might be desirable?” 


The purpose of the Committee is to produce a bill, “that will be a passport to post- 


war prosperity by 


1. Prescribing just and equitable taxation 


2. Simplifying the tax structure 
3. Clarifying existing regulations” 
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By George H. Abbott 


RICE Administration Bulletin, RMPR, Amend- 

ment 2, of July 10, 1944, states administrative 

background which has resulted in a plan pursuant 
to which the Federal Government proposes to grant 
to certain operators of so-called stripper oil wells, 
meaning wells of small production, a premium, bonus, 
subsidy, gratuity to enable such wells to continue 
production during the war period. The premium pay- 
ment, as finally agreed upon between the Director of 
the Office of Economic Stabilization and the Price 
Administrator, did not contemplate “new discoveries 
and developmental drilling,” but instead merely sought 
to enable wells already producing to continue to oper- 
ate. “Since shortage of skilled labor, critical materials 
and parts, and bottlenecks in transportation seemed 
to establish a physical limit to the latter operations, 
it was his (Director of the Office of Economic Stabili- 
zation) opinion that any further financial inducements 
could produce little if any effect on new discoveries or 
developmental drilling and thereby on production.” 

As finally matured, the plan “provided for an in- 
crease in crude oil prices of 35¢ per barrel in pools 
which averaged less than 5 barrels daily per well in 
December 1943; of 25¢ in pools averaging 5, 6 and 
less than 7 barrels daily ; and of 20¢ in pools averaging 
7,8 and less than 9 barrels daily.” In the pools where 
premiums may be paid the first purchasers are “en- 
titled to reimbursement for the amount of the pre- 
mium,” the amounts so paid, namely the 35¢, 25¢ or 
20¢ premium, to be “refunded to them upon applica- 
tion to the Defense Supplies Corporation.” 

Under the foregoing “premium” plan of payment 
two problems result, as affecting Federal income tax 
liability, namely, (a) must the stripper-well owner 
report as “income” the premium paid to him? and (b) 
if he must report it, then may he have “percentage 
depletion” thereon? 


Subsidies as Controlled by Edwards v. 
Cuba R. R. Company Decision 


Whether denominated a subsidy, grant, benefit pay- 
ment, gift, bonus, contribution or related term, every 
payment made under circumstances similar to those 
here being considered is measured basically by the 
decision in Edwards v. Cuba R. R. Company, 268 U. S. 
628, 45 S. Ct. 614, 69 L. E. 1124 (1925). Therein, 
pursuant to a Republic of Cuba Congressional Act, 
and a contract entered into under its authority, the 
Republic granted to taxpayer railroad a $6,000 per 
kilometer subsidy as an inducement to construct a 
railroad over specified routes. Certain land, build- 
ings, construction equipment then in the possession 
of the State, earlier acquired, was also “handed over” 
to the railroad. The cash subsidy was payable over 
a period of years, measured by completion of trackage. 
The taxpayer agreed to carry soldiers, government 
employees and in fact all passengers at a reduced rate, 
and to permit telegraph and telephone stations to be 
established by the government alongside the railroad. 
Cash subsidies, aggregating $1,600,000, about one- 
third the cost of the railroad, were paid to taxpayer, 
and the Federal government sought to collect income 
tax thereon. The tax was paid and taxpayer sued for 
recovery. In holding the cash subsidies and the prop- 
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WHAT IS THE TAXABLE STATUS OF ST 


erty given to be exempt from Federal income tax, — 


the court stated: 


“Such aids, gifts and grants from the Government * * * 
whether of land, other property, credit, or money, in order 
to induce construction and operation of railroads for the serv- 
ice of the public are not given as mere gratuities. * * * 
Usually they are given to promote settlement and to provide 
for the development of the resources in the territory to be 
served. 

* * * 


“Clearly, the value of the lands * * * handed over to aid 
plaintiff in the completion of the railroad * * * was not 
income. These were to be used directly to complete the 
undertaking. The subsidy payments were proportionate to 
mileage completed; and this indicates a purpose to reimburse 
plaintiff for capital expenditures. All the physical properties 
and the money subsidies were given for the same purposes. 
* * * Neither the laws nor the contracts indicate that the money 
subsidies were to be used for the payment of dividends, interest 
or anything else properly chargeable to or payable out of earnings 
or income. The subsidy payments taxed were not made for 
services rendered or to be rendered. They were not profits 
or gains from the use or operation of the railroad, and do not 
constitute income * * *,” 

The subsidy payments were credited to a suspense 
account and later transferred to surplus account, and 
were used for capital expenditures. 


The Cuba R. R. Company decision has been criticized 
for its apparent failure to sufficiently answer the gov- 
ernment’s contention that the $1,600,000 was in sub- 
stance advance payments for services to be rendered. 
Nevertheless, it has been repeatedly followed where 
the payment obviously reflected a delivery to the 
transferee of something which might be regarded in 
the nature of a capital assets aid to construction, e. g., 
payments to induce the installation of electric power 
plants, and those made to shippers for spur-trackage 
construction, warehouses, factories and similar items. 


Where “Income” and Not “Capital” 
Contributions Are Made 


Distinguishable from the Cuba R. R. Company 
decision are those situations where the payments are 
not intended nor received as additional capital, but 
instead are merely temporary aids. [Illustrative is 
Texas & P. Ry. Co. v. U. S., 286 U. S. 285, 52 S. Ct. 
528, 76 L. E. 1105 (1932). Under the 1920 Federal 
Transportation Act those railroads which had been 
under Federal control during the World War I, were 
guaranteed, upon their return to private manage- 
ment, a “minimum operating income” for a six-month 
period. Asa result of the theretofore disorganization 
of their operations these railroads could not im- 
mediately reestablish effective and economical man- 
agement and accordingly this minimum income or 
payment was guaranteed for the limited period. In 
holding the payments income, the court stated: 

“The sums received under the act were not subsidies or 
gifts—that is, contributions to the capital of the railroads— 
and this fact distinguishes cases such as Edwards v. Cuba Rail- 
road Co. * * * where the payments were conditioned upon 
cénstruction work performed. Here they were to be measured 
by a deficiency in operating income, and might be used for 
the payment of dividends, or operating expenses, of capital 
charges, or for any other purpose within the corporate authority, 
just as any other operating revenue might be applied. The 
government's payments were not in their nature bounties, but an 


addition to a depleted operating revenue consequent upon a Federal 
activity.” 
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Boston & Elev. Ry. Co. v. Commissioner, 131 F. (2d) 
161 (U. S. C. C. A. 1—1942) is to the same effect, 
wherein it was held that “where taxpayer received 
payments from State, under Public Control Act of 
Massachusetts, to cover any deficiency of income with 
which to meet expenses and dividends on the common 
stock, such payments are taxable income and not 
loans, even though the amounts are repayable from 
a reserve fund.” Obviously this decision extends the 
rule in the Texas & P. Ry. Co. case in that it even 
disregards the possibility of repayment to the payor. 


A clear distinction as between payments of capital 
vs. income is made in Helvering v. Claiborne—A Ferry 
Company, 93 F. (2d) 875 (U.S.C. C. A. 41938). The 
State of Maryland, in order to encourage, promote 
and maintain a ferry service in the public interest, 
granted a $23,000 subsidy during the taxable year to 
a private corporation. After holding that the pay- 
ment was not exempt as having been paid to a gov- 
ernmental agency of Maryland, the court held it to 
be subject to Federal income taxation: 


“The amount received by taxpayer from the state was 
clearly income as distinguished from contribution of capital. 
It was paid to the taxpayer by the state in consideration of 
the maintenance of the ferry and was as truly earned by the 
operation of that enterprise as were the tolls collected from 
vehicles and passengers. It was used like other income for 
operating expenses and the accumulation of a fund from which 
dividends should be paid; and no part of it * * * went into 
the invested capital of the enterprise. ‘Income,’ says the 
Supteme Court, ‘may be defined as gain derived from capital, 
from labor, or from both combined, provided it be understood 
to include profit gained through a sale or conversion of capital 
assets.’ Eisner v. Macomber, 252 U. S. 189, 207. Certainly the 
amount received from the state for the maintenance of the 
ferry was gain to the taxpayer; and it was gain derived from 
the capital invested in the ferry and the labor involved in its 
operation. 


“The amount received by taxpayer from the state was in no 
sense a gift, which is a transfer without consideration. * * * 
It was made in consideration of the maintenance of the ferry 
service, it was paid monthly; and its payment would not have 
been continued from month to month if the service had not 
been maintained. ‘Bounties granted by a Government are never 
pure donations, but are allowed either in consideration of serv- 
ices rendered, objects of public interest to be obtained, produc- 
tion or manufacture to be stimulated, or moral obligation to 
be recognized.’ Allen v. Smith, 173 U. S. 389, 402.” 


Similarly, Baboquivari Cattle Co. v. Commissioner, 
135 F. (2d) 114 (U. S. C. C. A. 9—1943), affg., 47 
B. T. A. 129, wherein the court held that payments 
under the Soil Conservation and Domestic Allotment 
Act, in connection with range improvement, were tax- 
able income and not exempt contributions of capital. 
The Board’s comments are particularly persuasive as 


Mr. Abbott is a member of the 
firm of Abbott & Hawkins, 
Certified Public Accountants, of 
Dallas, Texas and Tulsa, 
Oklahoma. 





Stripper Well Subsidies 





affecting the stripper-well payments, when it observes 
with respect to the conservation payments that: 

“It is true that the Government had not bound the land- 
owners, by contract, to perform any of the practices; but it, 
by its regulations and adoption of the program, held out to 
them the incentive that payment would be made if the prac- 
tices were followed out. In other words, the Government 
was in somewhat the same situation that a private individual 
would be under an outstanding offer of purchase or sale at a 
given price. It told the landowners what was desired and 
agreed to pay those who complied with the established prac- 
tices. Petitioner complied and received the payments. They, 
in our judgment, were income.” 

The following Bureau rulings add nothing to the 
decisions cited in this subparagraph, but they quite 
forcefully support the conclusion that when the mat- 
ter is presented for consideration, the Commissioner 
will hold to be taxable income the subsidies paid to 
purchasers of stripper-well production: I. T. 2767, 
XIII-1 C. B. 35 (1934); I. T. 2992, XV-2 C. B. 75 
(1936) ; I. T. 3379, 1940-1 C. B. 16 (1940) ; I. T. 3409, 
1940-2 C. B. 38 (1940). 


Payments Bear No Relation to Capital 
Contributions or Payments 


Obviously it was intended that the 35¢, 25¢ or 20¢ 
premium payment should not be earmarked as for “capi- 
tal investment” by the first purchaser or by the stripper- 
well producer or owner. Quite to the contrary, the 
Price Administrator frankly states that although 
there may have been an earlier hope that “new dis- 
coveries and developmental drilling” might result 
from the payment of the premium, it was later con- 
cluded that because of labor shortage, and scarcity 
of materials, this premium payment “could produce 
little if any effect on new discoveries or developmental 
drilling and thereby on production.” Stating it in 
another manner, the Price Administrator asserts that 
the motivating reason was to merely cushion the oil 
industry, insofar as small-production wells are con- 
cerned, by enabling already existing wells to continue 
their production, and conceivably to increase it 
through greater effort. 

The Price Administrator has not declared or even 
suggested, directly or indirectly, that this 35¢ or other 
premium should be diverted to “capital expenditures.” 
Instead, the sum is to be expended in whatever man- 
ner the recipient may choose. Furthermore, the gov- 
ernment does not even reach out to the producer or 
owner of the stripper-well and agree with him that 
this premium price will-reach him—instead it stops 
just one step short of any contract with such pro- 
ducer-or-owner by simply promising the first purchaser 
that if he will pay more to the producer-or-owner, 
then it, the government, will reimburse such first 
purchaser. 

The entire transaction is an “if” agreement, en- 
tirely and definitely disassociated from any capital 
transaction, whether as respects the first purchaser or 
the stripper-well owner or producer. Accordingly, 
such amounts as are paid cannot be regarded as 
capital contributions or payments within the purview 
of Edwards v. Cuba R. R. Company, supra. If the 
sums are exempt, this must follow by virtue of some 
rule other than that reflected in the Cuba R. R. Com- 
pany decision. 


The Premiums Received by the Producer 


Are Taxable Income 


The Texas & P. Ry. Company decision appears 
clearly applicable to the stripper-well premium pay- 
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ments, since the government’s payments were not in 
their nature bounties, but an addition to a depleted 
operating revenue consequent upon a Federal activity. 
In that case the government had taken over and had 
operated the railroads to the disadvantage of the rail- 
roads. In the stripper-well situation, war conditions 
generally were such that these wells, in view of high 
wages, costs of operation, replacement and repairs, 
made it impossible to profitably operate unless some 
assistance were given. In normal times those same 
wells could operate with reasonable profit—under war 
prices, they could not. Congress recognized this and, 
as suggested in the Claiborne Ferry Company decision, 
in order that production might be stimulated, made 
a contribution. Furthermore, as stressed in the Clai- 
borne Ferry case, this was not in the nature of a gift, 


within the ordinary accepted meaning of that term, - 


but was based upon a consideration. 


It would appear that the amounts paid are clearly 
taxable income within the purview of the Texas & 
P. Ry. Company, Boston & Elev. Ry. Company, Clai- 
borne Ferry Company and Baboquivari Cattle Company 
decisions. Conversely, they are not contributions or 
payments of capital within the scope of the Cuba R. R. 
Company decision. The funds are received by the 
first purchaser, obviously unimpressed with any char- 
acter of capital, and likewise they are so received by 
the producer or owner. Certainly the final recipient 
can do with them as he sees fit—and although he 
might decide to make permanent well improvements, 
he is entirely free to use the receipts for the purchase 
of a pleasure automobile or in dissolute living—the 
funds are unfettered. 


Depletion Upon the Sums So Received 


It is, of course, impossible to accurately anticipate 
the position to be taken by the Bureau with respect 


for 1945. 


FREEZE O. A. B. TAX AT 1% FOR 1945 


ENATOR VANDENBERG intends to propose that the payroll tax on employers 
and employees under the Federal Insurance Contributions Act be frozen at 1% 


to depletion or depreciation. Assume, as an example, 
that the recipient producer-owner invests the pro- 
ceeds-premiums in a new boiler for pumping or in- 
stalling pressure. Upon that boiler he would be 
entitled to take depreciation regardless of the source 
of the funds used to purchase the boiler, in the same 
manner as if he had invested tax-free interest received 
from government securities, and by the same token 
he should be allowed depreciation on such equipment 
where through percentage depletion he had paid tax 
on only a part instead of all of such income. See 
Baboquivari Cattle Company, supra. 

Under Sec. 114(b) (3), I. R. C., the deduction for per- 
centage depletion of oil and gas wells is 27Y%% of 
the gross income from the property but “shall not 
exceed 50% of the net income * * * from the prop- 
erty.” As stressed in the Claiborne Ferry Company, 
decision supra, the “income” received from payments of 
this nature are in the nature of “gain derived from the 
capital invested in the ferry and the labor involved in its 
operation.” So here, the stripper-well premiums are 
received, not as donations, but as consideration for 
stimulated production from the capital invested in 
the stripper-well. Clearly their character, if grounded 
upon an income construction, cannot for one purpose 
be taxed as income from the property, and in another 
relation, namely for depletion purposes, be disasso- 
ciated from it. The recipient receives the payments 
because production is continued and only because it 
flows “from the property.” Conversely, the moment 
that production ceases, the premium payments are 
discontinued. It seems, therefore, that percentage de- 
pletion should be conceded by the Commissioner upon 
such amounts of premium payments as are included 
by him as taxable income. Having reached the con- 
clusion that the bureau will tax premium payments as 
income, it follows depletion should be allowed with 
respect thereto. [The End] 





“On the basis of preliminary estimates furnished me by Chairman Altmeyer of the 
Social Security Board, I shall again propose that payroll taxes for old-age benefits be 
‘frozen’ at existing levels for 1945,” the Senator stated. 


“Under the existing statute these taxes will be doubled next January First on 
40,000,000 workers and upon all of their employers. They will go from 1% to 2% each. 
Congress has heretofore postponed this increase for three successive years because the 
Social Security reserves for old-age pensions have not required it under the ‘reserve rule.’ 


“This rule says that a prudent, contingent reserve for these purposes shall be ‘three 
times the highest annual expenditures anticipated during five subsequent years’. 


“The reserve is estimated at $6,000,000,000 for January 1, 1945. The highest annual 
expenditures anticipated in the subsequent five years are from $500,000,000 to $750,000,000 
in 1949. They will be more than met at current tax levels without any drain on the 
reserve at all. Meanwhile, the present reserve is twelve (instead of three) times the low 
estimate of 1949 expenditures, and eight (instead of three) times the high estimate. 


“Under these circumstances, and since every effort next year must be to reduce 
rather than increase taxes, I shall again ask that the 100% increase in payroll taxes on 


workers and employers be postponed. 


“Instead of fixing arbitrary payroll tax increases at arbitrary intervals, the law should 
automatically relate the annual tax to a prudent consideration of the trust fund needs.” 
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OR MANY years accountants have been_en- 
deavoring to make their clients income tax conscious 
from January to December each year rather than 

from about February Ist to March 15th. The advent 

of more lenient provisions as to capital gains and 
losses embodied in the Revenue Act of 1942 has, 
without doubt, assisted materially towards this end 

—at any rate, as far as investors are concerned. Many 

investors have probably had quite a time of it trying 

to AVOID receiving dividends which, as we all know 
so well, are taxable 100 per cent to shareholders after 
being already taxed once to corporations as profits, 
before the distribution of “what’s left”. Of course, 
the avoidance of the receipt of dividends would not 
prove particularly remunerative unless some more 
lucrative form of income be substituted in lieu thereof. 

This may be provided where long-term capital gains 

are involved. 


These are gains arising from the sale of assets 
which have been held for more than six months, only 
50 per cent of which is includible in gross income. 
Or, as an alternative, at the option of the taxpayer, 
this 50 per cent gain may be taxed separately at 50 
per cent, resulting in an effective tax rate of only 25 
per cent. Where dividends are paid quarterly, in- 
vestors would be more or less forced to receive at 
least one dividend in the six-month period before they 
are in position to take advantage of long-term capital 
gains, if any. 

One reads a good deal these days concerning the 
desire of the government to do away with the double 
taxation of corporate earnings in order to encourage 
venture capital in the post-war era. There is a sug- 
gested system now current which would eliminate 
income tax on corporation profits altogether and place 
the burden of taxation on the dividends received by 
the individual shareholder-taxpayers. Inasmuch as 
dividends already are subject to taxation as income 
of shareholders, it might be thought upon first consid- 
eration that under this plan the Treasury would lose 
out on the deal to the extent of the tax on corpora- 


tion earnings unless a higher rate of tax were to be . 


imposed on dividends in the hands of shareholders. 
However, it must not be overlooked that, being re- 
lieved of tax on earnings, corporations would have 
proportionately larger amounts available for distribu- 
tion as dividends which would be subject to tax as 
income of shareholders. Some sort of “big stick” 
would probably be necessary in order to prevent, or 
at least discourage, corporations from hanging on to 
earnings for one reason or another, rather than paying 
them out as dividends. Another suggested plan, in- 
stead of eliminating corporations from income tax 
altogether, would allow them to take credit for “divi- 
dends paid” in determining net income subject to 
income tax, in the same manner as they now are per- 
mitted to take credit for “bond interest paid”. 

The incentive to distribute earnings is apparent. 

Still another plan would exempt dividends in the 
hands of shareholders to the extent of the rate of 
income tax paid by the corporations paying them. 
For instance, if the corporation pays income tax at 


Administration of Investments 


ADMINISTRATION OF INVESTMENTS— 
TAX ACCOUNTING PROCEDURE 


By H. ARNOLD STRANGMAN 


40 per cent on its earnings, then 40 per cent of divi- 
dends would be exempt from shareholders’ income. 
The idea propounded by Bert Tornborgh in “Talking 
Shop” in the June 1944 issue of TAXES—The Tax 
Magazine, should not be overlooked in the consid- 
eration of this matter. “Dash” says: “We should 
explore the complete abolition of taxes on corpora- 
tions. . . . Tax stockholders on distributive share of 
profits, as partners are now taxed”. 

Well, why not? While it is not logical to expect 
corporations to distribute their earnings 100 per cent, 
it seems reasonable to assume that the dividends actu- 
ally paid would enable stockholders to meet their tax 
liability on distributive share of profits, in most cases, 
one might hope, with enough left over for an occa- 
sional Martini. Corporations might be called upon by 
the Revenue Bureau to notify them as regards dis- 
tributive shares of profits of stockholders. This would 
entail considerable additional office work, much more 
than that required under existing regulations where 
corporations only notify the Bureau of names and 
addresses of stockholders to whom they have paid 
dividends of $100 or more during the year. 

Perhaps a digression may be permitted here to 
consider the treatment of company earnings and divi- 
dends in Great Britain where there is no double taxa- 
tion of company earnings. When a company pays its 
income tax it does so as a taxpayer and not as agent 
for its shareholders. If the earnings are not distrib- 
uted, the shareholders have no direct concern in the 
payment. The law demands that a company shall 
pay income tax on its earnings; but the company is 
under no compulsion to distribute any portion of its 
profits to shareholders. Such decision rests solely 
upon the Board of Directors; and if earnings should 
be needed to finance a capital outlay such as new 
machinery, plant, or for some other purpose, the di- 
rectors might well decide to appropriate them to 
this end rather than distribute them to shareholders. 
However, if a dividend is paid, the company is entitled 
to deduct from such dividend a proportionate part 
of the amount of income tax it has paid on its profits, 
based upon the current “standard” rate of tax; and 
the payment of its own income tax by the company 
thereby operates in relief of the shareholders. In 
other words, the company is one taxpayer, and each 
individual shareholder is another and separate tax- 
payer on whose behalf the company deducts a tax 
when it pays a dividend; but when the company pays 
its own income tax, the tax is not paid on behalf of 
the shareholders. Deduction of income tax from divi- 
dends by companies is more or less theoretical. For 
instance, a company having 5,000 shares outstanding 

and £5,000 available in cash for distribution as a divi- 
dend, quite obviously could pay a dividend of one 
pound per share. However, income tax is to be 
deducted from the dividend at the current standard 
rate which is 50 per cent; therefore, if the company 
is to distribute the full amount of cash available 
(£5,000) a dividend at the rate of two pounds per 
share would be paid, as follows: 
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5,000 shares at two pounds per share 
DEDUCT 


Income Tax at 50 per cent 


5,000 
Amount of cash distributed..... £ 5,000 


The only difference, of course, is that the RATE of 
the dividend is stated at two pounds per share instead 
of one pound per share. The amount of cash distrib- 
uted is £5,000. It may be of interest to consider what 
would happen if the dividend were paid at one pound 
per share: 


5,000 shares at one pound per share...... £ 5,000 

DEDUCT 

Income Tax at 50 per cent.............. 2,500 
Amount of cash distributed..... £ 2,500 


This is only half the story, however, and the effect 
of the dividend in the hands of the shareholder must 
be given consideration if a full and complete under- 
standing of the dividend transaction is to be had. 

As already stated, when a dividend is paid the com- 
pany deducts income tax from each dividend check. 
It does not necessarily follow, however, that all 
stockholders will have a tax liability of as great an 
amount as that deducted. It is a fact, too, that many 
shareholders with very small incomes actually have 
no income tax liability at all. The amount of tax 
liability is contingent upon allowances for personal 
exemption, children, etc., as well as upon the oper- 
ation of the “Reduced Rate Relief” which provides 
for a tax cf only six shillings and six pence in the 
pound, or 324 per cent on the first one hundred sixty- 
five pounds of taxable income. Let us consider a 
married person with no income other than dividends 
of £600 (unearned income). After deduction at the 
source of income tax at 50 per cent this shareholder 
would receive only £300. When he prepares his in- 
come tax return, however, he must report the GROSS 
amount of the dividends, or £600, as income. This 
taxpayer's liability to income tax is computed as 
follows: 

Income: GROSS dividends....... £600 
Allowances: Personal exemption for 
married person ................ 140 


Taxable Income.... £460 
The first £165 at “Reduced Rate” of 3214 


CE RS a PEE yee eae ee £ 53-12- 6 
Balance of £295 at “Standard Rate” of 50 
EE FORK ako+ ice beatae baerk eens 147-10— 0 
Tax Liability........... £201- 2- 6 
BUT income tax has actually been paid by 
deduction at the source in amount...... 300-— 0- 0 
THEREFORE a claim for refund may be 
made to the Revenue authorities in 
ES aaah Ne ge £ 98-17- 6 


The “Earned Income” credit at 10 per cent applies 
only to income not actually earned such as salaries, 
wages, etc. 


There is no sur-tax on gross income under £2,000. 


Bonds 


Where the investment portfolio includes bonds, it 
is important that the tax status be definitely deter- 
mined as regards the interest. Interest on bonds may 
be (a) tax exempt, (b) partially tax exempt, (c) two 
per cent tax paid, or (d) fully taxable. 

(a) Interest on bonds issued by state or municipal 
governments is tax exempt. Bonds coming with- 
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in this classification include those of water works, 

school district, sewage disposal, municipal im- 

provements, etc. 

(b) Interest on certain bonds issued by the Federal 
government is entirely exempt from the normal 
tax, and the interest on $5,000 principal amount 
of bonds is exempt from surtax. 

(c) Corporation bonds are sometimes issued with the 
provision that the issuing corporation will pay 
two per cent of the tax on the interest. 

(d) All other bonds are fully taxable, including 
United States Savings Bonds, Series E, F, and G. 
As regards Series E and F bonds, which are 
“Accumulation Bonds”, that is, they are issued at 
a discount, for income tax purposes the owners 
may elect to include as income each year the 
amount of the increment in value of their bonds 
in that year; or they may wait until the bonds 
mature and report the total amount of the incre- 
ment in value as income for such year. 

Determination of the tax status is important as, 
where holdings of tax exempt bonds are extensive, it 
is highly probable that sooner or later the revenue 
authorities will call upon the taxpayer for a list of 
bonds on which it is claimed that the interest is tax 
exempt. In the event that bonds are inadvertently 
included in this category on which the interest is, for 
example, fully taxable, a deficiency tax will be as- 
sessed, plus interest ; and while the amount of money 
involved may not be large, there will be a certain 
amount of bother arising from the erroneous classifica- 
tion of the bonds. 


Cost of Bonds 


Where bonds are purchased through a broker, the 
total amount to be paid will include the broker’s com- 
mission and, possibly, accrued interest. When bonds 
are purchased between coupon or interest dates, the 
interest that has accrued from the last prior coupon 
date to the date of purchase must be added to. the 
purchase price. Accrued interest thus purchased must 
NOT, however, be included in the “COST” of the 
bonds. As regards the broker’s commission, income 
tax regulations covering this matter provide as follows: 

“Commissions paid in purchasing securities are a part of the 
cost price of such securities. Commissions paid in selling 
securities are an offset against the selling price, except that 
in the case of dealers in securities such commissions may be 
treated as an ordinary and necessary business expense.” 

As the result of controversy in regard to the pro- 
priety of including the broker’s commission in the 
cost of securities instead of treating it as a separate 
expense item, and conflicting decisions of lower 
tribunals, the matter finally was placed before the 
Supreme Court. In Helvering v. Winmill the Supreme 
Court upheld that part of the Commissioner’s regu- 
lations which ruled that commissions paid on the 
purchase of securities were not deductible, but were 
part of the cost of the securities. After this decision 
had been handed down, further controversy arose in 
connection with selling commissions, as to whether 
they should be allowed as a business expense or 
treated as an offset against the selling price of securi- 
ties. In Spreckels v. Helvering, the Supreme Court 
again upheld the Commissioner’s regulations which 
provide that selling commissions must be treated as 
an offset against the selling price of securities. The 
distinction is important where capital gains and losses 
are involved. If commissions were allowed as regu- 
lar deductions, the benefit to taxpayers would apply 
not only to the extent of the normal tax, but also to 
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the highest applicable surtax rate. If they are treated 
as an offset against the selling price, the benefit is 
limited to the rate of capital gain or loss involved. 

From an accounting standpoint, therefore, the pay- 
ment for bonds purchased in which broker’s commis- 
sion and accrued interest are involved, should be 
distributed on the records as follows: 


1. The cost of bonds, plus the broker’s commission, 
DEBITED to the general ledger account “Bonds” 
—tax exempt, or partially tax exempt, or two per 
cent tax paid, or fully taxable. 

Accrued interest paid for from the last prior 
coupon or interest date to date of purchase, 
DEBITED to general ledger account “Accrued 
Interest Purchased”. 


It may not be out of place at this juncture to men- 
tion that when the next coupons after purchase of the 
bonds became due, the distribution would be as fol- 
lows: 


(a) That portion applicable to the period to date of 
purchase of the bonds, CREDITED to “Accrued 
Interest Purchased”. 

(b) That portion applicable to the period of owner- 
ship of the bonds, that is, from the date of pur- 
chase to coupon date, CREDITED to “Interest 
on Bonds—Income”. 


It might be contended that, in the interests of sim- 
plicity, for all practical purposes the accrued interest 
purchased might be debited to “Interest on Bonds— 
Income”—the account to which the coupons will be 
credited when collected in the normal course of 
events. From a strictly accounting standpoint, how- 
ever, this procedure is incorrect for the reason that 
the purchase of accrued interest constitutes a capital 
outlay and should be recorded on the books as such; 
it has no proper place in the income account. There 
is no excuse whatever for the debit to be made to 
“Interest Paid”, as this is an expense account pure 
and simple. 


~) 


Profits and Losses on Sale of Bonds 


When bonds are sold at a profit, the cost only 
should be credited to “Bonds”, the profit being cred- 
ited to “Profits on Sale of Bonds’; and when a loss 
is sustained on the sale of bonds, the net proceeds 
of sale should be credited to “Bonds” and the loss 
recorded by journal entry as follows: 

Loss on Sale of Bonds, (Dr.) 
Bonds, (Cr.) 


In this connection, it may be well to mention that 
much time will be saved when gathering data for the 
income tax return if the general ledger accounts 
which record profits and losses on sales of bonds con- 
tain the information necessary for the return. An 
example of this will be given later. 

The following examples are presented in order to 
show the entries to be made on the accounting rec- 
ords properly to reflect the transactions involved in 
the purchase and sale of bonds. 


Example 1. $50,000 par value bonds 4 per cent due 
April 1, 1950 purchased June 30, 1942 at 103. Com- 
mission, say, $200. 

First of all the “Cost of Bonds” must be estab- 
lished: 
0 ee ee $51,500 
200 


Broker’s commission.......... 





Cost of Bonds: ......:..-: $51,700 


Administration of Investments 


Next, the amount of accrued interest to be paid for 
must be determined: 
Interest for a full year amounts to $2,000. 
The last coupon date prior to purchase 
was April 1, 1942. 
Therefore, accrued interest to be pur- 
chased will be for the three-month period 
from April 1, 1942 to June 30, 1942, or 
one-fourth of a full year’s interest, i. e. 
one-fourth of a full year’s interest, i. e., 
The total amount to be paid to the broker will be 
$52,200, and the transaction would be recorded on 
the books as shown in the following journal entry: 


Dr. Ce 
| a ee $51,700 
Accrued interest purchased 500 
BND 1o.5 Ss poe oe $52,200 


When the coupons due on October 1, 1942 are 
collected, the following entry would be made: 


Dr. Ce. 
Pe eee $ 1,000 
Accrued interest purchased $ 500 
Interest on bonds—income 500 


This will close out the account “Accrued Interest 
Purchased”, and the account “Interest on Bonds— 
Income” will reflect only the actual income during 
the period of ownership of the bonds. Subsequently, 
the full amount of coupons collected would be 
credited to “Interest on Bonds—Income”. 

Example 2. The above bonds are sold May 1, 1944 at 
106. Broker’s commission, say, $250. 
First, the “proceeds of sale” must be established: 


Sree et 000... . |... . 0: $53,000 
LESS—Broker’s commission ...... 250 
Proceeds of sale........... $52,750 


Next the amount of accrued interest to date of 
sale must be computed: 
Interest for a full year is $2,000. 
Accrued interest from April 1, 1944 to 
May 1, 1944 (one month)—1/12 of $2,000, 
or $166.67 
The amount to be received from the brokers, 
therefore, would be $52,916.67, which would be re- 
corded on the books as follows: 


Dr. Cr. 
Ie oe oo rhe ee lee Le $52,916.67 
Bonds (cost) .......... $51,700.00 
Profit on sale of bonds. . 1,050.00 
Interest on bonds—income 166.67 


The profit is arrived at as follows: 


Proceeds of sale...... $52,750 
Ges Satie iteee ot 51,700 
ne $ 1,050 


Example 3. Assume the bonds purchased (Example 
1) were sold on May 1, 1944 at 101. Commission, 
say, $250. 

Proceeds of sale: 


Sogo at Ol .............. $50,500 

DEDUCT—Commission .... 250 

Precemisef ale... . ....4.. $50,250 
Loss on sale: 

| nee F $51,700 

Proceeds of sale ....... 50,250 

i eee $ 1,450 


Accrued interest: 
As per Example 2.......... $ 166.67 
(April 1 to May 1, 1944—one month) 



















































































































































































































































































































































































































































































































































































































The following combined journal entry shows the 
entries necessary to record the cash received from 
broker and the loss on sale: 


Dr. i: 
SSS ee eg Re $50,416.67 
Loss on sale of bonds..... 1,450.00 
$51,866.67 
Bonds (cost) .......... $51,700.00 
Interest on bonds—income 166.67 
$51,866.67 


It was stated earlier in the text that time may be 
saved when gathering data for the income tax return 
if the general ledger accounts recording: profits and 
losses on sales contain the information necessary for 
the tax return. The following is suggested to record 
pertinent data for income tax purposes—Example 2: 


GENERAL LEDGER: 


Proceeds 
Date Sold Bond of Sale 
May 1, 1944 4 per cent 4/1/50 $52,750.00 





Accrual Basis 


Where accounting records are maintained on the 
“accrual basis” it is necessary to include in income 
for the calendar year under review the amount of 
bond interest that has accrued up to December 3lst. 
For example, on $100,000 par value 4 per cent bonds, 
coupons due April 1 and October 1, the interest to be 
accrued would be from October 1 to December 31, or 
three months, that is one-fourth of the full year’s 
interest of $4,000, or $1,000. This would be recorded 
on the books as shown by the following journal entry: 

Dr. z. 

Accrued interest on bonds..... $1,000 

Interest on bonds—income.. . $1,000 

When coupons due April 1 of the following year 
are collected, the transaction would be recorded on 
the books as follows: 


Dr. Cr. 
ee eee - $2,000 
Accrued interest on bonds... $1,000 
(Oct. 1 to Dec. 31) 
Interest on bonds—income... . 1,000 


(Jan. 1 to Apr. 1) 


Bond Interest Schedule 


Where an extensive portfolio is administered, it is 
a good plan to keep a “Bond Interest Schedule” to the 
end that at the close of the year all data for income 
tax purposes, etc. will be available with a minimum 
of trouble. The following is a specimen schedule: 









PROFIT ON SALE OF BONDS 


BOND INTEREST SCHEDULE—YEAR 1944 


Amortization of Premium 


For taxable years beginning after December 31, 
1941 the amount of amortizable bond premium for the 
year may, at the option of the taxpayer, be taken as 
a deduction. This provision, however, does not apply 
in the case of tax exempt bonds. Amortization of 
bond premium is mandatory as regards fully tax ex- 
empt bonds, but only for the purpose of adjusting the 
cost basis of the bonds; and no deduction is allowed 
on account of such amortizable premium. In the event 
that a taxpayer elects to amortize a bond, then he 
must amortize all other bonds held. In the case of 
“Callable Bonds”, investors may amortize to the call 
date, but only if it is specified definitely in the bond. 
Bonds callable on thirty days’ notice cannot be amor- 
tized to the call price unless notice of call is given 
within the year. 

When bonds reach maturity, only the face or par 
value is returned. Therefore, where bonds were 





Purchased Profit 
Date Cost Term Amount 
June 30, 1942 $51,700.00 Long $1,050.00 

















bought at a premium a capital loss will result at ma- 
turity to the extent of such premium. By amortizing 
the premium over the life of the bonds, the book value 
is reduced to the face or par value at maturity, thereby 
eliminating the capital loss, and at the same time the 
interest-income is adjusted to the actual income de- 
rived from the investment. For example, $100,000 par 
value 4 per cent bonds purchased July 1, 1942 at 110, 
due July 1, 1962, would cost $110,000, being $100,000 
par value and $10,000 premium. During the twenty 
year life of the bonds there are forty coupon or 
interest dates. In order to amortize the $10,000 pre- 
mium over the life of the bonds the amount to be 
deducted from interest-income on each coupon or 
interest date is $10,000 divided by 40, or $250. Ex- 
pressed in journal form, the transaction on each 
coupon or interest date is as follows: 


Dr. Cr. 
eee ee eye $2,000 
Bonds (amortization of pre- 
eg re ee $ 250 
Interest on bonds—income... 1,750 


The book value of the bonds is now written down 
from $110,000 to $109,750. At maturity the book value 
will stand at $100,000 which is the amount returnable 
at that time, and there will be no capital loss. Each 
year the taxable interest on the bonds will be $3,500 
instead of $4,000. Looking at the matter in another 
way, the aggregate amount of interest to be received 
during the twenty year life of the bonds is 20 times 


c— CASH—1944 — MEMO c— INCOME—1944 — TOTAL 
BOND To Accrued To Accrued 
date interest date interest 
of Total to of to 

Ist % 2d sale 12/31/43 1lst% 24% sale 12/31/44 
(1) (2) (3) (4) (5) (6) (7) (8) (9) (10) 
Con. Tel? 4—4/1/50 ......... 2000. 2000. aod 4000. 1000. 1000. 2000. nt, 1000. 4000. 
Assoc. Gas. 3—7/1/52 ....... 1500. 1500. hipaa 3000. 750. 750. 1500. ane 750. 3000. 
Edison Elec. 4—1/1/54....... 2000. 2000. 1000. 5000. 2000. 2000. 1000. rae 3000. 


(SOLD 9/30/44) 


Column 1—Total coupons first half-year 
Column 5—Interest applicable to preceding year 


Column 6—(Column 1 less Column 5), INCOME for first half-year (current) 
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$4,000, or $80,000. Deducting the $10,000 premium, 
the actual income from the investment stands at 
$70,000, or $3,500 each year—a yield of 3.5 per cent. 
If the premium were not amortized there would be 
a $10,000 capital loss at maturity which, for income 
tax purposes, would be subject to whatever capital 
gain and loss provisions might happen to be in exist- 
ence in 1962—the date of maturity of the bonds under 
review. Also, during each of the twenty years the 
bonds had been held, an additional $500 would have 


_been included in taxable income. 


As regards tax exempt bonds purchased at a pre- 
mium after December 31, 1941, amortization of the 
premium is mandatory, the purpose being that of 
adjusting the cost basis. If the bonds should be held 
until maturity they would be written down to the 
face or par value and there would be no capital loss. 
Where bonds are disposed of prior to maturity, the 
“cost” will have been adjusted during each year they 
have been held by the amount of amortization of 
premium applicable. The effect of this is to reduce 
the amount of capital loss, or increase the amount of 
capital gain, when the bonds are sold. For example, 
$100,000 par value 4 per cent bonds due July 1, 1962 
purchased on July 1, 1942 at 110 would cost $110,000. 
The $10,000 premium would be amortized over the 
twenty-year life of the bonds at $500 per year, or $250 
per six-month coupon period. In the event the bonds 
are sold on July 1, 1944 at 112 the selling price would 
be $112,000, and without amortization of premium 
there would be a capital gain of $2,000. However, the 
“cost” of the bonds would have been adjusted from 
$110,000 to $109,000 by amortization of premium at 
$500 per year for the two years the bonds were held, 
and the capital gain resulting from the sale would be 
$3,000. Had the bonds been sold on July 1, 1944 at 
108, the selling price would be $108,000. Without 
amortization of premium, the capital loss would be 
$2,000. But the “cost” of the bonds would be adjusted 
from $110,000 to $109,000 by amortization of premium 
for the two years the bonds were held, and the capital 
loss would, therefore, be $1,000. 


Accrual of Discount 


When bonds which were purchased at a discount 
reach maturity, the face or par value is returnable 
resulting in a capital gain to the extent of the dis- 
count. Accrual of discount is not referred to in the 
provisions covering the amortization of premium in 
Section 125 of the income tax regulations 111; how- 
ever, it may be of interest to consider the matter. If 
$100,000 par value 4 per cent bonds due January 1, 
1946 were purchased on January 1, 1936 at 90, the 
cost would be $90,000. There would be ten years in 
which to accrue the $10,000 discount at $1,000 per 
year, or $500 each six-month coupon period. In 
journal form, the transaction would be recorded on 
the books at each coupon or interest date, as follows: 


Dr. Cr. 
RE) 6s Ch inc se ea ie $2,000 
Bonds (accrual of discount). . 500 
Interest on bonds — in- 
Rare $2,500 


The book value of the bonds now stands at $90,500, 
and at the date of maturity it will have been written 
up, by accrual of discount, to $100,000 which is the 
amount returnable at that time, and there will be no 
capital gain involved; BUT each year during the 
period of ownership of the bonds there would have 


Administration of Investments 


to be taken into taxable income an additional $1,000 
interest. On the basis of current provisions covering 
capital gains and losses, it is evident that it would be 
to the taxpayer’s advantage NOT to accrue the dis- 
count, but to wait until maturity of the bonds and 
take the “Long-Term” capital gain into income at 
that time. During the ten years the bonds are owned 
the aggregate amount of interest received would be 
$40,000 (ten years at $4,000 per year) : add the $10,000 
discount, and the total income from the investment 
is $50,000, or $5,000 per year—a yield of 5 per cent. 


Stocks 


As in the case of bonds, the broker’s commission 
must be included in the cost of stocks purchased, and 


deducted from the proceeds of sale when stocks are 
sold. 


Stock Transfer Taxes 


Prior to the Revenue Act of 1943, stock transfer 
taxes had been deducted from proceeds of sale of 
stocks, like commission. The 1943 Revenue Act dis- 
allowed stamp taxes as charges against income and 
there was some question as to whether stock transfer 
taxes should not continue to be treated as an offset 
against the selling price of securities rather than as a 
business expense. The Bureau of Internal Revenue 
has ruled, however, that federal stamp taxes on the 
transfer of securities are deductible expenses for 
federal income tax purposes, such stamp taxes being 
considered expenses incurred in the production or 
collection of income under the so-called “Higgins 
provisions” of the Internal Revenue Code, Section 
23-A-2, which reads as follows: 

“In computing net income there shall be allowed as deduc- 
tions * * * in the case of an individual all the ordinary and 
necessary expenses paid or incurred during the taxable year 
for production or collection of income or for the management, 


conservation, or maintenance of property held for production 
of income.” 


Profits and Losses on Sale of Stocks 


When stocks are sold at a profit, only the cost is 
credited to the general ledger account “Stocks”, the 
profit being credited to “Profit on Sale of Stocks”; 
and when stocks are sold at a loss, the account 
“Stocks” is credited with the net proceeds of sale 
and the loss recorded by journal entry: 

Loss on Sale of Stocks (Dr.) 
Stocks (Cr.) 


Example 1. 1000 shares of stock purchased at 21¥. 
Commission, say, $200. 
Cost of Stock: 


1000 shares at 21%4............ $21,500 
fo ee eae. 200 
Cat oF Meee... cs $21,700 


To record the purchase on the books, the entries 
would be as shown in the following journal entry. 


Dr. Ce, 


Mr. H. Arnold Strangman is a tax accountant in 
Los Angeles, California and a frequent contributor 
to this and other national magazines. 




























































































































































































































































































































































































































































































































































































































































Example 2. The shares are sold at 24. Commission, 

say, $200. 

Proceeds of sale: 1000 shares at 24.. $24,000 
DEDUCT—Commission ........ 200 


se. 8 nner $23,800 


Profit on sale: Net proceeds of sale. $23,800 
Cost (Example 1) . Cie 21,700 
Sawaal $ 2,100 


The transaction would be recorded on the books 
as follows: 


Profit on sale ...... 


Dr. Cr 
Cash aT Ee Ree Ce $23,800 
Stocks (cost) . $21,700 
Profit on sale of stocks. 2,100 
Example 3. The shares are sold at 20. Commission, 
say, $200. 
Proceeds of sale: 1000 shares at 20. . eae 000 
DEDUCT—Commission ...... 200 
Be hy de aes A $19,800 
Loss on sale: Cost (Example 1).... $21,700 
Proceeds of sale .. Peeled Me 19,800 
0 OU er gue $ 1,900 


To record the transaction on the books, the entries 
as shown in the following combined journal entry 
would be made: 


Dr. Cr. 
Cash $19,800 
Loss on sale of stocks. 1,900 
Stocks (cost) ........ $21,700 


Income tax regulations require that where shares 
of stock are sold from lots purchased on different 
dates or at different prices and the identity of the lots 
cannot be determined, the stock sold must be charged 
against the earliest purchases. In order to facilitate 
the identification of shares when sales are made, it is 
a good plan to keep a record of stock certificate num- 
bers and number of shares. Where subsidiary records 
are maintained, certificate numbers can be noted along 
with each entry of shares purchased. It is of interest 
here to note that in a case where a short sale was 
covered by identified shares, the “first-in”, “first-out” 
rule was not applicable, it being held that what was 
done governs, and not what was intended; and the 
profit had to be computed on the basis of the cost of 
the identified shares. 


Dividends 


The total amount of dividends received during the 
year constitutes income and must be reported as such 
in the income tax return. Income tax regulations pro- 
vide that corporations paying dividends of $100 or 
more to any stockholder must report the names, ad- 
dresses, and amounts paid in dividends during the 
year to the Commissioner. The importance of main- 
taining adequate records of dividends received is obvious. 

Where a dividend is paid wholly, or in part, in any 
medium other than money, the property received other 
than money must be included in gross income at its 
fair market value at the time it becomes income to the 
shareholder. For example, a corporation bought se- 
curities during the taxable year at a cost which did not 
exceed the amount of earnings and profits accumulated 
by it since March 1, 1913. Three months later the 
corporation distributed these securities as a dividend. 
At the time of the distribution the fair market value 


$12 





of the securities was substantially in excess of their 
cost to the corporation and also in excess of available 
earnings. Under Code Section 115 (a) and (j) the 
dividend was entirely out of earnings and profits and 
is taxable to the shareholders in the amount of the fair 
market value of the securities at the time of the dis- 
tribution. (TAXES—The Tax Magazine, January, 
1944, Page 33.) Another interesting case in connec- 
tion with whisky dividends of American Distilling 
Co. is noted in “Talking Shop”, in the August, 1944 
issue of TAXES—The Tax Magazine, page 378: 
“Cases and Rulings: Rye and bourbon dividends of Ameri- 
can Distilling Co. were subject of special ruling regarding 
tax status. If trustee sold the nectar and distributed cash to 
stockholders, then that was ordinary dividends under Section 
115 (a). If stockholders acquired the whisky, then they had 


ordinary dividends to the extent of the difference between cost 
and the fair market value of the stuff.” 


Stock Dividends 


A distribution made by a corporation to its stock- 
holders in its stock must be treated as a dividend to 
the full extent that it constitutes income to the stock- 
holders. Broadly speaking, a stock dividend consti- 
tutes income if it has the effect of giving the stockholder 
an interest DIFFERENT from that which his former 
stock holdings represented. It does not constitute in- 
come if the new shares confer no different rights or 
interests than did the old—in other words, if the same 
proportionate interest in the net assets of the corpora- 
tion is maintained. 

In October, 1943 the New York Stock Exchange 
issued to all corporations whose stock it lists a state- 
ment of policy relating to stock dividends, in which it 
quoted from a research bulletin of the American In- 
stitute of Accountants, as follows: 

“An ordinary stock dividend is not income from the corpo- 
ration to the recipient in any amount. Upon receipt of such a 
dividend the cost of the shares previously held should be allo- 
cated equitably to such shares received as a stock dividend.” 

As an example, let us assume that a shareholder 
owns 100 shares of stock for which he paid $5,000.00, 
or $50.00 per share, and in due course he receives 10 
shares as a stock dividend which cost him nothing. 
He now owns 110 shares the cost of which stands at 
$5,000.00. If he should sell the 110 shares for $5,500.00 
there would be a profit of $500.00. However, suppos- 
ing he decides to sell 50 of the original shares for 
$3,000.00. These shares cost him $50.00 per share, or 
$2,500.00, and he would realize a profit of $500.00. 
After this sale, he still would have 60 shares left (50 
original and 10 stock dividend) standing on his books 
at $2,500.00. If he should sell these 60 shares for 
$3,600.00, he would realize a profit of $1,100.00. Tak- 
ing another case, suppose he sells the original 100 
shares for $6,000.00. The profit would be $1,000.00 as 
the shares cost him $5,000.00. Later he sells the 10 
shares he received as a stock dividend for $600.00. The 
entire $600.00 constitutes profit as the cost of his hold- 
ings in stock of this company ($5,000.00) has been 
offset against the sale of the original 100 shares. 

The Supreme Court has held that a mere difference 
in the character of the shares issued as dividends from 
the character of the shares on which the dividends 
were declared does not result in the receipt of income: 
there must be a change brought about by the stock 
dividends so that the proportional interest of the 
stockholder, after the distribution, is essentially differ- 
ent from his former interest. 

The Supreme Court has ruled that a stock dividend 
of non-voting common stock distributed to holders of 
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the voting and non-voting common stock (the only 
outstanding shares) was not taxable to a holder of 
some of the voting common shares. The Court has 
also ruled that a cumulative non-voting preferred 
stock dividend distributed to the owner of all the com- 
mon stock outstanding at the time the dividend was 
declared, was non-taxable. 

The following examples may, perhaps, be of help 
in clarifying the matter: 

Non-taxable Stock Dividend: The X Corporation de- 
clared a stock dividend of 6000 shares of capital stock 
to the 4000 shares of par value $100.00 each outstand- 
ing, or one and one-half shares for each share held. 
A transfer was made of $600,000 from Surplus to 
Capital Account, thereby increasing the capital of the 
company from $400,000 to $1,000,000. 

Taxable Stock Dividend: The Y Corporation has 
outstanding 5000 shares 6 per cent preferred stock, par 
value $100.00 each, and 50,000 shares of common 
stock, par value $10.00 each. The corporation pays its 
annual dividend on the 5000 shares of 6 per cent pre- 
ferred stock in amount $30,000 by issuing 3000 shares 
of common stock, par value $10.00 each ($30,000) to 
the preferred stockholders, after making a transfer 
of $30,000 from surplus to common stock capital ac- 
count. This dividend constitutes a taxable stock divi- 
dend to the preferred stockholders. 


Stock Rights 


The issuance by a corporation to its shareholders of 
rights to subscribe to its stock does not necessarily 
give rise to taxable income as, for example, a share- 
holder might neither sell the rights nor subscribe to 
the new stock. In the event that rights are sold, how- 
ever, there may be a gain or loss on the transaction. 
In order to determine the amount of such gain or loss 
it is necessary to establish a value for the rights at 
the time they are acquired. This is done by prorating 
the cost of the stock in respect of which the rights 
were acquired between the stock and the rights on 
the basis of the respective values at the time the rights 
are issued. The procedure is illustrated in the follow- 
ing example: . 

If the rights had been exercised and the new shares 
subscribed for, the cost of the NEW shares would be 


Example: A shareholder owns 1000 shares of stock for which he paid $100 per share, or $100,000. 
He receives 1000 rights to subscribe to 1000 additional shares at $95 per share. The market 


determined as follows: 


Cost of OLD stock apportioned to rights ...$ 2,857 
Subscription to new shares, 1000 shares at $95. 95,000 





Coot'of NEW dares... ........ 2556... $97,857 


“Cost Basis” for Determining Gain or Loss 


Where securities have been acquired other than by 
purchase for cash, or exchange for some other asset 
whose value may readily be ascertained, the “cost 
basis” for determining gain or loss upon sale must be 
given consideration. 

If securities were received as a gift prior to January 
1, 1921 the cost basis is the fair market value at the 
time of the gift. If they were received as a gift after 
December 31, 1920 the cost basis is the same as it 
would be in the hands of the donor, or the last pre- 
ceding owner by whom they were not acquired as 
a gift. 

Where securities are acquired under a will, the cost 
basis is the market value as of the date of death of 
the decedent. If the decedent died after October 21, 
1942 and the executor elects for estate tax purposes 
to value the decedent’s gross estate at the optional 
valuation date, the basis will not be the value at the 
date of decedent’s death but the value at the date one 
year after his death. 

The foregoing provisions are important not only as 
regards bonds and stocks, but also insofar as they 
pertain to the sale of rights issued as a result of the 
ownership of stock, in which case the “cost” of the 
rights is determined on the basis of the cost of 
the stock. 


Capital Gains and Losses 


“Capital Assets” are defined as property held by a 
taxpayer (whether or not connected with his trade 
or business), but does not include stock in trade of 
the taxpayer or other property of a kind which would 
properly be included in the inventory of the taxpayer 
if on hand at the close of the taxable year; or property 
held by the taxpayer primarily for sale to customers 
in the ordinary course of his trade or business; or 
property, used in the trade or business, of a character 
which is subject to an allowance for depreciation. 


value of the stock when the rights are issued is $102, and of the rights, $3.00 each. 


The cost of the original stock—1000 shares at $100—is.... 


Market value of stock when rights are issued 
Market value of rights—1000 at $3.00 each... 


Cost of OLD stock apportioned to stock 


Cost of OLD stock apportioned to rights 


The rights are sold for $3.00 each............. 
Cost of OLD stock apportioned to rights...... 


Gain on sale of rights................ 
The “adjusted cost” of the OLD stock is $97,143. 


Administration of Investments 


102,000 








$ 97,143 





Nh ac ee ae 2,857 
$100,000 

CNgedieeg to Racin ipl he $3,000 

Sree eee: 2,857 

PME FG ae Gen S$ 143 






















































































































































































































































































































































































































































































































































Gains or losses on sale of capital assets which have 
been held for six months or less are classified as 
“short-term”; and those which have been held for 
more than six months are classified as “long-term”. 
The basis for income tax purposes is “Net Capital 
Gain” or “Net Capital Loss”. 


“Net Capital Gain” is capital gain less capital loss. 
“Net Capital Loss” is capital loss less capital gain. 
“Capital Gain” is the sum of short-term gains at 
100 per cent PLUS long-term gains at 50 per cent. 
“Capital Loss” is the sum of short-term losses at 
100 per cent PLUS long-term losses at 50 per cent. 


A “Net Capital Gain” may be included in gross 
income, or it may be taxed separately at 50 per cent, 
whichever is more advantageous to the taxpayer. The 
“effective rate” of tax is only 25 per cent insofar as 
the “long-term” portion of a capital gain is concerned, 
that is 50 per cent tax on 50 per cent of the gain. 

A “Net Capital Loss” may be used as a deduction 
from gross income up to $1,000. Any balance that 
remains may be carried forward for five years to be 
applied against net capital gain, if any, in such years, 
or as a deduction from gross income, limited to $1,000 
for each year. 


Gains and Losses—Capital or Ordinary 


The following examples are given in order to show 
the distinction between capital and ordinary losses 
and gains: 


Ordinary Loss. The taxpayer had large sums in- 
vested in real estate; held himself out to the public 
as engaged in the business of buying and selling real 
estate; and devoted at least half of his time to that 
business. During the taxable year he sustained a loss 
on sale of real estate. The loss is deductible in full 
as a business or ordinary loss, and is not subject to 
the capital loss limitations. 


Capital Loss. The taxpayer engaged in the cotton 
business in New York City. During the taxable year 
he sold his one-fifth interest in a farm in Texas which 
he owned jointly with his four brothers. The interest 
was sold to one of the brothers, and the taxpayer sus- 
tained a loss on the sale. The loss did not occur in 













6. Possibility of abandoning the facilities and taking 
a deduction for the unamortized cost in the year of aban- 
donment. Under some circumstances this procedure 
may be preferable to acceleration of amortization, 
since it may result in a relatively large deduction in 
one high tax year. 

7. Intention as to future disposition of the facility. 
If it is intended to sell the facility before the end of 
the regular 60-month period, it will usually be advan- 
tageous to accelerate amortization so as to write the 
cost basis down to zero. Under Code Section 117 (j) 
the resulting gain on sale would ordinarily be taxed 
at only 25%. In an extreme case a taxpayer might 
recover his full cost through taxes and renegotiation 
and then sell the facility at a tax cost of 25% of the 


proceeds, resulting in a net gain of 75% of the sales 
price. 
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Accelerated Amortization of Emergency Facilities—Continued from page 485 


the ordinary course of the taxpayer’s business, and, 
therefore, is not deductible in full, but is a capital loss 
and subject to the capital loss limitations. 


The following is quite an interesting case: 


Taxpayers had for many years been in partnership 
in the retail grocery business. In 1934 they acquired 
certain real estate situated on the outskirts of a city. 
The property was acquired in a mortgage foreclosure 
proceeding, and at that time the taxpayers had no in- 
tention or desire to engage in the real estate business. 
In due course, a State highway was put through this 
property, and in 1939 the taxpayers platted a portion 
of the property lying on each side of the highway and 
advertised the lots for sale. During the taxable years 
1940 and 1941 taxpayers sold several lots, and also 
made some isolated sales of portions of the remainder 
of the tract which had not been subdivided into lots. 
The tax court held that all of the subdivided lots were 
held by taxpayers, during the taxable years, primarily 
for sale to customers in the ordinary course of their 
business of selling real estate, and could not be in- 
cluded in the category of “capital assets”. The profits 
realized on sale of the lots were ordinary or business 
gains and not subject to provisions applicable to capi- 
tal assets. The court held, however, that the re- 
mainder of the tract which had not been subdivided 
constituted “capital assets”, and gains realized from 
the sale of portions thereof were taxable as “capital 
gains”. 


Securities Becoming Worthless 


Securities which are owned by the ordinary in- 
vestor are “capital assets”, and in the event that 
stocks or bonds become worthless, the loss is con- 
sidered to be a “capital loss” as of the last day of 
the taxable year, regardless of the date during the 
year when they actually became worthless. There- 
fore, unless the security which becomes worthless 
was acquired after June 30th, only 50 per cent of the 
loss would be deductible, subject, of course, to the 
usual limitations applicable to capital losses. 

No deduction is allowable for shrinkage in value of 
securities due to market fluctuations, etc. 


[The End] 


In conclusion, it may be said that the provisions for 
accelerated amortization offer valuable privileges to 
the taxpayer, and their possibilities should be care- 
fully explored by every taxpayer who has facilities 
covered by certificates of necessity. In many cases 
these provisions may provide a stimulus for recon- 
version to civilian production by supplying cash when 
it is most needed. In the absence of a statutory pro- 
vision requiring prompt handling of these claims, the 
Treasury Department can make a substantial contri- 
bution to the revival of full civilian production and 
employment by instituting its own procedure to ex- 
pedite their handling and ensure payment within the 
shortest possible time. 


[The End] 


ee 
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By RAYMOND HERZOG 


The author is a tax specialist in New York City, also lecturer 
on federal taxation at Hunter College. 


N FEBRUARY 25, 1944, the Appellate Divi- 
6) sion, First Department, of the Supreme Court 

of the State of New York, held Jn the Matter 
of Pure Oil Company v. Joseph D. McGoldrick, as 
Comptroller of the City of New York, that Federal 
excise taxes on gasoline and lubricating oil paid by 
the taxpayer must be included in the taxpayer’s gross 
receipts in computing the New York City gross re- 
ceipts tax. 

The holding of the case is important because it 
emphasizes how the complex Federal, State and local 
taxing laws often interlock and affect each other. 

The facts in the Pure Oil case were as follows: 
The taxpayer maintained an office in the city of New 
York and engaged there in selling, at wholesale and 
at retail, gasoline and lubricating oil. During the 
period in question, the taxpayer was registered and 
licensed by the United States Government as a pro- 
ducer of gasoline and oils, pursuant to Section 617 of 
the Revenue Act of 1932, as amended. 

The taxpayer disputed the inclusion in the tax base 
of that part of its gross receipts which it determined 
to be Federal gasoline and lubricating oil manufac- 
turers’ excise taxes levied against it by the Federal 
Government. The taxpayer shifted the Federal tax 
to its customers by increasing the selling price for 
the gasoline and lubricating oil sold. However, no 
separate charge was made to the customers for the 
Federal taxes in question. The invoices stated that 
the prices included the Federal tax. All tax returns 
and taxpayments to the Federal Government were 
made by the taxpayer and never by its customers. 

The statutes and regulations involved are those of 
New York City and the Federal Government. The 
New York City business tax is a tax imposed “for the 
privilege of carrying on or exercising for gain or 
profit within the city of New York any trade, busi- 
ness, profession * * *,.” (Local Law No. 9 of 1934, 
Sec. 2 (a).) The tax was 1/20 of 1% of the receipts 
during 1934, and 1/10 of 1% for the subsequent years. 
Receipts are defined to mean the gross receipts with- 
out any deductions for any expenses whatsoever. 
Examples are given under the regulations showing 
how the statute operates. 

The Federal Manufacturers Excise tax on gasoline 
and lubricating oil (47 Stat. 259, as amended by 48 

Stat. 255 and 764) Section 601 of the Revenue Act 
of 1932, as amended by the Revenue Act of 1934, im- 
poses a tax upon the following articles sold in the 
United States by the manufacturer or producer, to be 
paid by the manufacturer or producer: 


Sec. 601 (1) Lubricating oils, 4 cents a gallon 


Sec. 617. (a) There is hereby imposed on gasoline sold 
by the * * * producer of gasoline, a tax of one cent a 
gallon * * *, 


The regulations issued under the Federal statute, 
Regulations 44 of the United States Treasury Depart- 


New York City Gross Receipts Tax Base 


Inclusion of the Federal Excise Tax ies 


New York City’s Gross Receipts Tax Base 





ment, provide in Article 3, that each manufacturer, 
producer or importer is liable for tax on a sale of 
gasoline and lubricating oil. Article 4 provides that 
the tax attaches at the instant of sale. 

The taxpayer argued against the inclusion of the 
Federal excise taxes in its gross receipts tax base on 
the following grounds: 


1. That by virtue of the Congressional intent in 
enacting the Federal gasoline and lubricating oil 
taxes, as well as the incidence and operation of them, 
such taxes in the hands of a collecting agent are 
exempt from taxation by a state or municipality. 

In arguing the above point, the taxpayer urged that 
the Federal tax attach to the sale and not to the man- 
ufacture or production. In support thereof, it cited 
Indian Motorcycle Company v. United States, 283 
U. S. 570. 

2. That none of the cases decided theretofore in 
New York State involving the New York City sales 
tax, is decisive of the questions presented. 

3. That to uphold the assessment levied by the 
City would be to sanction a clear case of double 
taxation. 


The City argued as follows: 


That the New York City business tax is properly 
based on the receipts of the taxpayer without deduc- 
tion for Federal gasoline and lubricating oil taxes 
levied against it and not against the purchasers. 


Tax for Privilege of Doing Business 


In its brief, the City showed that the gross receipts 
tax is a tax for the privilege of doing business in the 
City of New York, measured by receipts, and is not 
a direct tax on receipts as such, or upon the transac- 
tion of sale. American Manufacturing Co. v. St. Louis, 
250 U. S. 459 (1919), and Aponaug Manufacturing Co. 
v. Stone, 190 Miss. 805, 1 So. (2d) 763 (1941), aff'd, 
314 U. S. 577 (1941) ; James v. Dravo Contracting Co., 
302 U. S. 134 (1937). Alternatively, the City argued, 
that even considered as a direct tax on the gross re- 
ceipts of the taxpayer, it is proper to include in the 
tax base the Federal gasoline and oil taxes imposed, as 
they are against the taxpayer and not its customers. 


The City said that the taxpayer sold gasoline and 
oil and in the course of its business had many over- 
head costs, and among them, property, excise, income 
and other taxes levied by the Federal, State and 
municipal governments. Naturally, the taxpayer 
tried to obtain prices for its gasoline high enough to 
cover taxes and other overhead expenses. The City 
said that while the Federal gasoline tax is imposed 
upon the producer, it is as a matter of practice passed 
on by it to its customers. The taxpayer argued that 
the tax was passed on to the customers quo tax. The 
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City said that what was passed on was merely an in- 
creased cost of the merchandise sold since the Federal 
statute and regulations had imposed the tax against 
the taxpayer only. The City argued that the seller 
(taxpayer herein) is not required, not admonished, 
not even authorized to collect any tax from the buyer; 
and that if the taxpayer does, in fact, collect enough 
from the buyer to pay the Federal gasoline and lubri- 
cating oil tax, it does so merely in the same sense that 
it collects enough to pay the New York City real 
estate tax, the Federal income tax, its rent, and all of 
its other overhead expenses. Further arguments were 
made by the City to show that the tax by the Federal 
Government was imposed on the taxpayer, i. e., the 
producer or manufacturer of gasoline and lubricat- 
ing oil. 


New York State Gasoline Tax Distinguished 


The City cited the case of Matter of Gulf Oil Corp. 
v. McGoldrick, 256 App. Div. 207 (1939), aff’d, 281 
N. Y. 647 (1939), aff’d, 309 U. S. 414 (1940) wherein 
the Appellate Division had said of the identical Fed- 
eral excise taxes involved herein that the Federal 
gasoline taxes are not collected from the purchaser 
but are paid directly by the seller. The New York 
State gasoline tax was distinguished from the Federal 


6c AXPAYERS’ associations are as American as 

apple pie and Boston baked beans”, Mr. N. 
Bradford Trenham, general manager of California 
Taxpayers’ Association told the regional conference 
of Taxpayer Association Executives, recently at Port- 
land, Oregon, where he spoke under the auspices of 
the All-Oregon Tax Clinic. “We have always had 
them although we have not used the same words to 
describe them. Taxpayers’ associations as we know 
them today are less than thirty years old but they 
spring from a long line of virile and respectable an- 
cestors. Their objectives, their history, their reasons 
for being go down to the very roots of the American 
people. Our colonial town meetings were gatherings 
of taxpayers. How to run public affairs was the 
primary topic of these meetings. How and how much 
to tax themselves was a major item of these early 
assemblies. 

‘Taxpayers’ associations are a part of the machinery 
for defending the individual and holding the balance 
between the individual and the group. They are the 
normal response of strong individuals to defend them- 
selves and our free society against that overgrown 
instinct for survival which is the single moving force 
of the weak. These, when led by demagogues, seek to 
solve all the problems by social action regardless of 
the ultimate effects. But progress depends not on the 
mobs but on the thinkers, the workers, the burners 
of the midnight oil and upon those with vision who 
will discipline themselves by present sacrifices that 
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The Future of Taxpayers’ Associations 







gasoline tax, the State tax being imposed on the 
consumer, and the Federal tax on the producer-seller. 

It was also shown by the City that the weight of 
authority is to the effect that in computing gross re- 
ceipts, gross income or other measures of tax, Federal 
excise taxes are not deductible by manufacturer or 
producer-vendors C. C. H. Interstate Sales Tax 
Service, Par. 5-225, p. 1425). Some of the cases relied 
on by the City, in addition to the foregoing, were 
Lash’s Products v. United States, 278 U.S. 175 (1929) ; 
Continental Baking Co. v. Suckow Milling Co., 101 F. 
(2d) 337 (CCA-7, 1939); People v. Werner, 364 Ill. 
594,5 N. E. (2d) 238 (1936). 


Significance of Pure Oil Case 


The decision in the Pure Oil case is significant in 
that it points out a condition arising out of our taxing 
systems. Whether anything can or should be done 
to remedy such a condition is a question which de- 
serves study. As a matter of fact, something has 
already been done in this field, as is evidenced by the 
Regulation of the City of New York which permits 
a taxpayer-seller to deduct Federal excise taxes on 
furs, jewelry and cosmetics from the selling price of 
an article when computing the sales tax due the City. 
[The End] 


the future may be better and that progress may take 
place. 

“A taxpayers’ organization does not have to be a 
formally incorporated body, with rules and regula- 
tions, a large staff and a fine suite of offices. It can 
be a dozen men and women thinking and working on 
a nonpartisan and nonpolitical basis, for good and 
adequate government—sufficient and efficient, but 
wisely economical. It can be also an organization of 
thousands of men and women banded together work- 
ing for good government at the lowest reasonable cost. 
It can be the tax committee of a farm bureau; it can 
be the public affairs group of a woman’s club, a 
special committee of a chamber of commerce, or a 
group of all such organizations. It can be a news- 
paper publisher, or a banker, a farmer, a factory hand, 
or any citizen fired with a spirit of Americanism. 
Certainly there is no man or woman in the land today 
who does not realize that he is a taxpayer. 

“The postwar period carries heavy responsibilities 
and opens up greater opportunities for service than 
taxpayers’ associations have ever enjoyed. With the 
war our lives, our economy, our politics have become 
seriously scrambled. One value that we can salvage 
out of the war is that some obsolete practices and 
fixations have been necessarily shattered. Some good 
practices and some new bad practices have taken their 
place. It will be our job to develop the good prac- 
tices and root out the bad ones that have grown up 
in the period of emergency.” 
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THE SHOPTALKERS: “The way new tax plans 
are whizzing through the night reminds me of 
Halloween,” began Star. “And each has its own way 
to put the hex on things so that everything will work 
out just too wonderfully 

“Meaning what, brother Cynic?” prompted Dash. 
“Tt seems to me it’s all to the good to get a lot of con- 
structive thinking done. Then, out of a composite 
of the better plans we might eventually get something 
that makes pretty good sense.” 

“T’ll grant you that phase of it,” replied Star, “but 
what bothers me just a bit is the naive faith implicit 
or expressed in each plan that that particular one 
is it. Every angle is covered just too neatly. Some- 
how, you get the impression that were we to grab 
any one of them at random we couldn’t miss.” 

“Oh, I think that is a little ridiculous,” offered Old- 
timer. “Would you prefer to have the authors or 
sponsors of any particular plan indicate that they 
didn’t have much faith in their brainchild? Be real- 
istic, Man...” 

“That is just what I am trying to be,” retorted 
Star, “and I object to the panacea touch in some of 
the more publicized plans. With due respect I say 
that too much is claimed for some of the plans.” 

“Why? How?” asked the Kid. 

“Just because they are not realistic,” said Star. 
“That being so—and I say it 1s so—voids their priv- 
ilege to step to the fore other than with forthrightness 
and humility.” 

“Let’s get to the point,” suggested Law. 
what is it you are objecting to?” 

“Ttem one,” specified Star, “is tying in a tax plan 
with an assumed level of national income. That puts 
the whole thing in the realm of conjecture, guess- 
work and wishful thinking. On top of that, I don’t 
see why it is at all necessary.” 

“How else can you chart a specific plan?” asked 
the Kid. 

“What’s ‘specific’ about a plan based on hopeful 
guesswork?” Star shot back. “I grant you that it 
helps to dress up the plan with figures, makes it look 
like something carefully worked out mathematically. 
In point of fact the cardhouse is built on quicksand, 
of course. The national income may turn out to be 
a figure far removed from the assumed level ha 

“T think anyone is entitled to make a guess at it,” 
suggested Oldtimer. “After all, we have some experi- 
ence and background to go by.” 

“Guess, OK,” granted Star. “Just keep it clear that 
it is a guess, and nothing but. That, then, brings us 
right back to the point I want to make: a guess is a 
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bad foundation on which to build a tax plan—or any- 
thing else.” 

“Do you deny that we are going to continue to have 
national income?” baited Philo. 

“Of course not,” affirmed Star, “but I deny that 
anyone can tell me whether the level will be 90, 140 
or 180 billion, or any other figure. It will be what it 
will be. Unfortunately, we can’t force it. It’s not like 
setting a thermostat dial.” 

“Maybe you have something there,” said Philo. 
“Coming to think of it—why is one assumption better 
or more acceptable than any other assumption?” 

“You miss my point,” cautioned Star. “What I am 
trying to get across is that the national income con- 
cept is completely irrelevant in a tax plan. Also 
incompetent and immaterial, as Law would say. To 
bring it into the picture is to put the cart before the 
donkey.” 


“Well, there’s also this,” offered Philo, “that if you 


_ cook up a plan predicated on a certain national in- 


come level you’d presumably have to keep changing 
that plan as the level fluctuates 

“No, obviously the level used is an assumed general 
average, presumed to hold good for some plausible, 
average postwar years,” offered Oldtimer. “Besides, 
the basic structure of the plan itself shouldn’t have 
to be changed just because the national income level 
might fluctuate somewhat.” 


“Then why bring it in at all?” persisted Star. “A 
tax plan is a tax plan, with certain groups of taxpay- 
ers selected, certain rates prescribed, certain income 
concepts defined and the thing ought to hold good, 
more or less, at any national income level. Bringing 
in national income talk is merely contunng the issue.” 


“You have me so confused now,” confessed Old- 
timer, “that I am beginning to agree with you. But 
let me take my bearings 


“Suppose you tell us,” suggested Law, “what fac- 
tors you would propose to take into account.” 

“A future national income level isn’t a ‘factor’,” 
maintained Star. “It is not much more than a prayer. 
But to answer your question: you begin by deciding 
on a government expenditure program—you set up a 
budget, in other words, and preferably one that you 
intend to balance—then you estimate how much bor- 
rowing you should do, preferably none—and the rest 
would be what you’d raise by taxation.” 

“You are knocking down your own argument 
there,” Oldtimer pointed out. “The government ex- 
penditure part is wholly contingent on what national 
income will be ." 
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“Not my argument,” exclaimed Dash. “Just an- 
other point proving how you just can’t guess at it 
and hope to get anywhere. National income is the 
end-result of a nation at work for a year’s time and i in 
no sense a ‘condition precedent’ to anything 
“What specific plans are you referring to,” queried 
the Kid. 
“The Twin Cities plan and the Ruml-Sonne plan,” 
announced Star, “respectively ‘based’ on a national 
income of 120 billion and 140 billion. The Twin Cities 
plan baldly claims to be ‘a realistic approach’. I can’t 
see it.” 
“What about the Groves-C. E. D. plan?” prodded 
the Kid. 
“Not too bad, in my opinion,” conceded Star. “As 
summarized in Production, Jobs and Taxes it makes 
pretty good sense. And it is not pegged to any as- 
sumed income levels. It is just a plain, good, com- 
mon sense, plausible tax plan, without fancy trimmings.” 
“Let’s get back to the critique,’ suggested Old- 
timer. “Star, what else have you to say?” 
“Well, generally, I think budget drafting and 
budget balancing is one thing,” continued Star, “and 
taxing is quite another. I don’t think they ought to 
be mixed up, as in the Twin Cities plan. The first 
‘basic premise’ in that plan bespeaks ‘sanity in ex- 
penditures’, is against ‘unnecessary public works im- 
provements’. Platitudes. Certainly we want ‘sanity’ ; 
we want no ‘unnecessary’—whatever that means— 
outlays. But that’s in the government outgo end. 
Taxation is concerned with government intake.” 
“Hold on there,” cautioned Oldtimer. “You can’t 
intelligently plan and schedule the intake without first 
considering the outgo . . .” 
_ “Granted,” said Star, “but I still insist that outgo 

is a budget matter, not a taxing matter. Consider it, 
yes. But asa budget matter. And what the outgo 
will be depends as much on the postwar shape of 
things to come—well, the hell with it, in a tax plan.” 

“T gather,” ventured the Kid, “that you are thump- 
ing for a plan that stays with basic taxing concepts, 
and that would work, as a tax plan, whatever the post- 
war actualities turned out to be.” 

“Something like that,” agreed Star, “with but one 
device for flexibility: rate adjustments. When nec- 
essary or desirable you’d juggle the rates, but leave 
the rest of the structure alone. And it should be an 
out-and-out taxing structure, not a discourse on the 
philosophy of the flow of money, the ‘spending power’ 
of government and like rubbish.” 

“How about incentive taxation ?” posed Dash. 

“A contradiction in terms,” observed Star. “A tax 
might be made to be less of a burden, but never an 
incentive, not even relatively speaking ; 

“Well, you know what I mean,” continued Dash. 
“Encouraging venture capital and so forth.” 

“T think all three of the major plans are in agree- 
ment on that,” said Star, “but who wouldn’t be?” 

“What about the 5% sales tax in the Twin Cities 
plan?” questioned the Kid. “Raise a lot of dough?” 

“It would raise other things besides dough, I’m 
afraid,” countered Star. “A sales tax is inequitable, 
any way you look at it. There’s no practical way 
of working out exemptions and it would hit the little 
fellow disproportionately. Also, a maximum postwar 
employment can only come from maximum favor- 
able markets. The domestic market first. Where’s 
the incentive in penalizing postwar domestic trade by 


a sales tax, the only feature of which is infla- 
tionary ms 
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“All right, no sales tax,” said the Kid. “There’s 
the idea of abolishing taxes on corporations alto- 
gether. ‘Taxing inanimate objects is an ‘untenable 
notion’, I think the Groves report said.” 


“Makes much sense, too,” offered Star, “but I see 
where Chairman Doughton of the House Ways and 
Means Committee doesn’t think too much of it. It 
ought to be really thought out. Many seem to think 
it is just a tax-ducking scheme, whereas to tax corpo- 
rations is just to kid yourself. You are obviously 
taxing some human beings tied in with the corpora- 
tion, whether stockholders, employees or customers.” 


“You seem to have some objections to nearly all the 
plans that have come along,” observed. Oldtimer. 
“How about being constructive about it. What have 
you to offer? Specifically!” 


“You asked, and I’ll tell you,” replied Star. “I have 
a plan that really looks pretty good. It may not be 
the plan to end all plans, but at least it is a tax plan, 
for taxing, made up by tax men. Let’s take it up at 
our next session, shall we?” 


Addenda: Professor Harold F. Groves (Econo- 
mics, University of Wisconsin) wrote “Production, 
Jobs and Taxes”, sponsored by Committee for Eco- 
nomic Development, published by McGraw-Hill, New 
York. Twin Cities plan is in pamphlet put out by 
Twin Cities Research Bureau, 332 Cedar Street, 
St. Paul, Minn. Ruml-Sonne plan is in another 
pamphlet, “Fiscal and Monetary Policy”, by National 
Planning Association, 800 21st Street, N. W., Wash- 
ington, D. C., or 184 East 64th Street, New York City. 
A plan by Dr. Lewis H. Kimmel is in a pamphlet 
“Postwar Tax Policy and Business Expansion”, 
Brookings Institute, Washington, D. C., Professor 
Harley L. Lutz (Princeton) had an article on “Post- 
war Tax Plans” in August, 1944 issue of Tax Review. 
Various material in TAXES—The Tax Magazine 
from time to time you have read, of course. Also, some 
prior installments of Talking Shop have touched on 
this wonderful topic on which so little is said by 
so many. 


Cases and Rulings: We see by the papers that 
the Bureau in Chicago went after an eggnog manu- 
facturer because of something or other (no distiller’s 
license?) having to do with tax on beverages. No, 
said the gone-afteree, eggnog is not a beverage but 
a food, and would the judge please restrain the 
Bureau. Judge seemed on the fence (there’s much 
to be said on both sides of the argument—what recipe 
do you use?) but in the final analysis refused to 
injunct. 

Many people missed the Crane case, 3 TC No. 76, 
now up on appeal. The facts, briefly: petitioner ac- 
quired improved real estate by bequest, on death of 
her husband. Property was subject to mortgage. Held: 
basis of property is zero, no base for depreciation. 
The case takes an interesting tack 

Insurance rebates in one form or another are 
usually called “dividends”. The Houston Chronicle 
took that literally, went to Tax Court with claim for 
85% credit, per Code Section 26 (b), on “dividends” 
on a workmen’s compensation policy. No dice, or course. 

First crack-down on a war producer via Title VIII 
of the 43 Act (Repricing of War Contracts) was 
reported September 27th, when Army and Navy went 
after Lord Manufacturing Company of Erie, Pa. The 


company has a renegotiation petition before the Tax 
Court. 
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The American Institute of Accountants: The Reve- 
nue Acts from 1913 to the year 194X were analyzed, 
discussed and searchingly examined by eminent 
authorities at the fifty-seventh annual meeting of the 
American Institute of Accountants at St. Louis, Octo- 
ber 16 to 19. Col. Robert H. Montgomery of New 
York, past president of the Institute, reminisced on 
the 1904 meeting in St. Louis touching upon the 
clothes, manners, mathematics and then with certain 
nostalgia he pointed out the absence of an income tax 
in that period. 


The present revenue law, said Col. Montgomery, is: 
“an impossible law administered by court decisions so 
liberally sprinkled with dissenting opinions that we 
are all befogged.” And as to future tax laws, Col. 
Montgomery believes that we “will continue to 
stumble along the dark path of the past twenty years 
unless all proposals and suggestions for future legis- 
lation are referred to a non-partisan commission.” 


Mr. Roy Blough: The Director of the Division of 
Tax Research for the Treasury Department explained 
Treasury policy of tax simplification. 


“Basically, most tax complexities derive from the 
necessity of applying an equitable form of taxation to 
a complicated situation in which many specific refine- 
ments are necessary to meet the charges of unfairness. 
The fact that the income tax law of 1913 covered but 
19 pages while the Revenue Act of 1942 added 157 
pages of amendments to an already lengthy statute 
applying to income and profits taxes, does not reflect 
sadism on the part of Congress. It indicates rather a 
prodigious effort to be fair. Many complications are 
unnecessary, to be sure, but others—most of them— 
are the price we pay for equity or to avoid undesirable 
economic consequences.” 

In discussing the excess profits tax, Mr. Blough 
said: “No one will deny that the excess profits tax is 
complex; in fact, the major complexities of corpora- 
tion taxes can be laid at its door. Even if all the data 
needed to make a return were easily available the 
mere computation of the tax is no small job. First, 
the choice of credits—average earnings or invested 
capital—introduces a complication into the law. 
Second, the mathematical computations are numerous 
and appear to involve too many small taxpayers. 
Third, further complications are introduced by the 
host of relief adjustments which were insisted upon 
by one group of taxpayers or another for reasons of 
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equity or incentive. The formula for increased earn- 
ings in the last half of the base period, the 75-percent 
rule, the 80-percent limit, the carry-overs and the 
carry-backs, section 722, abnormal deductions in the 
base period and abnormal income in the current years, 
accelerated production of natural resources, install- 
ment sales and long term contracts, the domestic 
corporation doing business abroad, capital gains treat- 
ment for timber operations, and special treatment of 
bonus income for excess mining and timber output— 
(these by no means exhaust the list. Much could be 
said for simplification of the excess profits tax. But post 
war planners appear to be unanimous on one point— 
no plan, thus far observed, calls for retention of the 
wartime excess profits tax in our permanent peace- 
time structure. It appears that simplification of the 
excess profits tax will come by erasure rather than by 
erosion.” 


In the matter of simplifying the corporate income 
tax, Mr. Blough told members of the Institute: 
“Probably the most conspicuous complication on the 
present corporation income tax return is the number of 
concepts of net income employed: net income, adjusted 
net income, surtax net income, normal tax net income, 
and net income for declared-value excess-profits tax 
computation. In addition, there are capital gains, 
which stand in a category by themselves. These dif- 
ferent concepts of net income result from the special 
tax treatment accorded partially tax-exempt securi- 
ties, the 85-percent credit for dividends received, the 
special allowance for dividends on certain preferred 
stock of public utilities, and the declared-value excess- 
profits tax. 


“These five concepts of net income could be reduced 
to one if the declared-value excess-profits tax were 
repealed, if the contractual exemption from normal 
tax were given in the form of a tax credit, if dividends 
received by corporations were fully taxable or fully 
tax-exempt, and if the public-utility preferred divi- 
dend deduction were repealed. While all of these 
possibilities present issues broader than simplification, 
it is not unlikely that Congress in resolving those 
other issues may advance the cause of simplification 
in at least some cases. The right of partial tax ex- 
emption has already been denied to Federal securities 
issued since March 1, 1941, so except for a few special 
classes of securities such as shares in Federal Savings 
and Loan Associations, partially tax-exempt securi- 
ties will all have been retired by 1965. The Senate 
voted to repeal the capital-stock and declared-value 
excess-profits taxes in 1942. The conferees did not 
sustain the Senate action. But Congress might act 
differently when circumstances are such as to permit 
tax reduction rather than to require tax increases.” 


New Officers: Mr. Samuel J. Broad of New York 
was elected President of the American Institute of 
Accountants for 1945, and Mr. Rodney D. White of 
Seattle, Mr. Edward B. Wilcox of Chicago were 
elected Vice-Presidents, and the new Treasurer is 
Mr. Maurice Peloubet of New York. Mr. John L. 
Carey will take over the office of Secretary. 

Mr. Randolph Paul: The former General Counsel 
of the Treasury Department termed the accountants 
the “indispensable” men of war production in his ad- 
dress on the subject of “Economic Compulsions in the 
Income Tax.” 

Your Country Is Still at War—Are You?: This 
slogan will feature the Sixth War Loan drive to begin 
this month, in which a special plea is made to buy one 
extra $100 War Bond. 
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DIGESTS of 


Articles on 


Taxation in Current Legal Periodicals 





THE CORPORATION AND THE 
INCOME TAX 


Arthur A. Ballantine 


22 Harvard Business Review, Spring, 1944, 
p. 277-290 


Consolidated Returns 


Since about the turn of the century finan- 
cial officers of corporations and accountants 
had developed the practice of reporting the 
income of such groups on a consolidated 
basis, that is, by reckoning the income as the 
net income of the whole enterprise, regard- 
less of the split-up of parts among separate 
legal entities. Since there was nothing in 
the 1917 Revenue Act authorizing consoli- 
dated returns, Regulations 41, and a validat- 
ing statute, were promulgated. The first 
statutory provision for consolidated returns 
was contained in the Revenue Act of 1918, 
which made such returns mandatory. By 
the Revenue Act of 1921, excess profits taxes, 
which gave rise to the original consolidated 
returns provisions, were eliminated for 1922 
and later years. That Act continued con- 
solidated returns but made the use of that 
basis optional, provided that the basis once 
chosen must thereafter be continued. Con- 
solidated returns on the optional basis were 
retained in the Acts of 1924, 1926, and 1928, 
and after some considerable controversy, in 
the Act of 1932. However, in the 1934 Act 
the right of filing consolidated returns was 
eliminated except for common carriers by 
railroad. From 1933 through 1939, except 
in the case of the railroads, consolidated re- 
turns were eliminated. When the excess 
profits tax was revived by the Revenue Act 
of 1940, consolidated returns were restored 
for use in connection with that tax at the 
taxpayer’s option. By the Revenue Act of 
1942, optional consolidated returns were re- 
stored for the income tax as well, but with 
a 2% penalty differential for their use. 


Since 1918 the basis for the recognition of 
affiliation of corporations has been made 
more limited. Under the original regula- 
tions affiliation was recognized as a parent 
and child, brother and brother, or artificial 
affiliation. The concept of control, as distinct 
from ownership, dropped out in the 1924 Act. 
Brother and brother affiliations were elim- 
inated in the Act of 1928 and have remained 
eliminated. Affiliation on the basis of arti- 
ficial financial relations gave way in 1924 to 
a simpler provision for the making by the 
Commissioner of accurate distribution of 
gains and profits, or consolidation in the 
case of related trades and businesses, whether 
or not incorporated. When the war ends, 
the excess profits tax should be eliminated, 
as it was after the First World War. The 
use of consolidated returns will remain indis- 
pensable for the proper determination of the 
tax. Moreover, the use of such returns should 
be made mandatory. Late decisions of the 
Supreme Court have dispersed the doubt 
that existed as to the constitutionality of the 
provision for consolidated returns. With 
the elimination of the optional feature of the 
consolidated returns should go elimination 
of the discriminatory tax on their use. 


Distributions and Stock Dividends 


Except in the case of stock dividends, dis- 
tributions by corporations have presented 
few serious problems. Stock dividends have 
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presented real questions. Such dividends 
have long been found useful. They enable 
corporations to add to their resources out of 
income, at the same time giving to the stock- 
holder an additional muniment of title which 
can ordinarily be more readily sold, if the 
stockholder so desires, than part of his orig- 
inal holding. The original income tax stat- 
utes of 1913 defined gross income as including 
dividends and contained no specific provi- 
sion with respect to stock dividends. The 
1916 Act and the 1918 Act specifically pro- 
vided that stock dividends should be in- 
cluded in income. However, that provision 
was held invalid in the notable case of Eisner 
v. Macomber, 252 U. S. 189 (1920). Deferring 
to this decision, the Revenue Act of 1921 
contained a provision that “a stock dividend 
shall not remain subject to tax.” This pro- 
vision remained in the revenue acts through 
that of 1934. 


United States Supreme Court decisions as 
to “basis” of both the old stock and the new 
[dividend] stock, when the stock dividend 
worked a change in the proportionate inter- 
ests of the stockholders, upset the long- 
standing regulations which had required 
allocation of basis between the original stock 
and the dividend stock. The resulting con- 
fusion was cured by Section 214 of the 1939 
Revenue Act, which retroactively amended 
all of the prior statutes so that the result in 
any particular case would be on a basis con- 
sistent with the way in which the prior trans- 
action had been finally settled for income tax 
purposes. 


After several decisions by the Supreme 
Court, including attempts to overrule Eisner 
v. Macomber, supra, the situation today ap- 
pears to be that the present statute, as con- 
strued by the Supreme Court, does not treat 
as taxable income a stock dividend paid in 
common stock to the common stockholders, 
nor does it treat as income a distribution. in 
a new class of stock pro rata to common 
stockholders. The test applied is whether 
the dividend works any change in the pro- 
portionate interest of the stockholder in the 
corporation. Where there is any shift in 
interest, the distribution is regarded as tax- 
able income. To treat stock dividends which 
do not change proportionate interests of 
stockholders as constituting income, espe- 
cially dividends in common stock, encour- 
ages and facilitates the use of the soundest 
base for the structure of the corporate enter- 
prise. It is in the permanent interest of the 
national economy and of the revenue that 
such encouragement be continued. 


Reorganization 


Exchanges of property. for other property 
are regarded under our income tax system 
as closed transactions giving rise to loss or 
gain. Difficult problems of law and of legis- 
lative policy have resulted from the impact 
of this general principle on corporate read- 
justments. The earlier acts, those of 1913, 
1916 and 1917, contained no special provi- 
sions concerning the effect of corporate re- 
organizations. The courts generally held 
that if stocks or bonds in one corporation 
were exchanged for stocks or bonds in an- 
other corporation, the holder realized a gain 
or loss, the gain or loss being measured by 
the difference between the value of the new 
securities and the “basis” of the old. 
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the corporation taking over the assets spli 
off. The scope of the reorganization provi 
sions, as revised in 1934, has continued into 
the present act. Under the Internal Revenue 
Code as it now stands property may be trans 
ferred by the owners to a corporation i 
exchange for stock without recognition of 
gain or loss, if immediately after the ex 
change the owners have at least 80% of all 
the stock of the corporation. So-called re 
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the view that the bondholders were the equi- 
table owners of the property conveyed to the 
new corporation, even though the title did Sat 
not come from them (Helvering v. Cement ‘I Fes 
Investors, Inc., (1942) 316 U. S. 527). This a 
decision established that the transfer to theBne, 
new corporation resulted in no gain or loss tory 
to the bondholders, but it left open the ques-BStates 
tion of whether the bondholders had realized Intern 
gain or loss by the transaction in which theyffticular 
became equitable owners of the property acted 
and also the very important question of theif printe. 
basis of the property in the ownership of theffutes a 
reorganized company. This question of basisffically 
has been of vital importance in railroad re Title” 
organizations. It was satisfactorily dealtgment | 
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‘orporate Income and Stockholder Income 


e basic plan now followed in the Federal 
tutes is to treat the corporation as a sep- 
te taxable entity. The plan now followed 
trasts with the basis adopted under the 
income tax statutes in this country, 
pse of the Civil War period. Under those 
tutes no tax was imposed on the corpora- 
n, but each stockholder included in his 
onal income tax return his proportionate 
are of the profits of the corporation. Our 
sent system of generally adhering to the 
porate entity also differs substantially 
the method prevailing under the English 
For the purposes of United States 
come tax laws, the tax is regarded as a tax 
, the corporation, and the United States 
ockholder is not allowed a credit for his 
hare of the tax in computing United States 
xes (Biddle v. Commissioner, 302 U. S. 573 
1938) ). 
& The present act places much reliance upon 
discretionary provision (Section 102), under 
hich any corporation is subjected to special, 
avy tax if income is deemed to be accumu- 
that th@ted “beyond the reasonable needs of the 
ied int@usiness”, and if the corporation is deemed 
vision have been “formed or availed of” for the 
ent act@urpose of avoiding imposition of individual 
Act offirtax on stockholders. To aid in the en- 
ger o™rcement of the provision there is now by 
atutoryfatute an onerous presumption that accumu- 
ions ofMtion beyond the reasonable needs of the 
ganiza#siness is motivated by tax avoidance, un- 
stock offs the contrary is established by preponder- 
in suclfitt evidence. The corporation is wholly in 
quiringfie hands of the Commissioner and the Tax 
-votingourt because it is limited by a presumption 
‘Ovisiomphich is practically impossible to rebut. The 
ropertymx on accumulation, as now interpreted, 
tock offay thus be said to be converted into the 
‘ts splif§ndistributed profits tax, repudiated as un- 
| proviftonomic and destructive. So applied, the 
ed intaax presents a serious deterrent to the ability 
-evenugp! corporations to meet difficult postwar con- 
e transdMitions. In the interest of the postwar econ- 
tion infbmy and of the Treasury, Section 102 should 
‘tion offfe replaced by definite provisions that do not 
the ex#amper full industrial development. 
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SOME TECHNICAL ASPECTS OF 
THE INTERNAL REVENUE 
STATUTES AND REG- 
ULATIONS 


Ralph H. Dwan, Assistant Chief Counsel, 
Bureau of Internal Revenue, Treasury 
Department of the United States, 
Washington, D.C. 


ale 28 Minnesota Law Review, May, 1944, 
vi a p. 377-386 


rt took One might well begin with a considera- 
1e equi-gon of the places where a lawyer finds the 
1 to theme text of the internal revenue statutes. A 
‘tle didgomvenient starting point is the Revised 
Comentg’atutes, which were a complete revision of 
This ll Federal permanent public statutes enacted 
val before December 1, 1873. That is the only 
pre gneral revision enacted as law in the his- 
ns lory of the Federal statutes. The United 
€ ques BStates Code is only prima facie the law. The 
ealizei Internal Revenue Code, a revision of a par- 
ch theyiticular part of the Federal statutes, was en- 
ropertyBated on February 10, 1939, and has been 
| of theBiprinted as Part 1 of Volume 53 of the Stat- 
) of theffutes at Large. The enacting statute specif- 
of basistally provides that the “Internal Revenue 
oad re-fftitle” is enacted into law. Since the enact- 
y dealt#™ent of the Internal Revenue Code, changes 
2 Reve" the internal revenue laws have generally 
ten in the form of amendments to partic- 
rade tom “4? sections of the Code or additions of new 
obedi sections. Thus, the Code as amended con- 
. ne lains, with few exceptions, the internal reve- 
mpany tue statutes now in effect. 
zations. ince 1918, it has been customary to des- 
ignate in the statutes themselves certain acts 
4S revenue acts of a particular year, e. g., the 
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Revenue Act of 1921, etc. Although the In- 
ternal Revenue Code was enacted as law and 
not merely as prima facie the law, there is 
one qualification which should be borne in 
mind. Section 6 of the enacting statute 
provides: 

The arrangement and classification of the sev- 
eral provisions of the Internal Revenue Title 
have been made for the purpose of a more con- 
venient and orderly arrangement of the same, 
and, therefore, no inference, implication or pre- 
sumption of legislative construction shall be 
drawn or made by reason of the location or 
grouping of any particular section or provision 
or portion thereof, nor shall any outline, analy- 
sis, cross reference, or descriptive matter relat- 
ing to the contents of said Title be given any 
legal effect. 


This section apparently changes the rule 
with respect to section headings in the Code. 
That section, however, probably would have 
no effect with respect to a heading which 
was already in a revenue act before the Code 
was enacted (see Fawcett v. Commissioner, 
(1944) 3 T. C. No. 37). 

After he has examined the text of the In- 
ternal Revenue statute, the lawyer normally 
will next consult the regulations promulgated 
by the Commissioner of Internal Revenue 
with the approval of the Secretary of the 
Treasury, pursuant to statutory authority. 
Regulations differ considerably in form and 
purpose. The principal purpose of interpre- 
tative regulations is pedagogical, i. e., to ex- 
plain and illustrate the operation of the 
statute. It is not a part of our legislative 
tradition to include illustrations in the stat- 
ute itself, although recent revenue statutes 
have included tables, e. g., the wage bracket 
withholding tables in the Current Tax Pay- 
ment Act of 1943. The draftsman of the 
regulations must keep in mind the limitations 
which the courts have placed upon the use 
of Committee reports, debates, etc., as aids 
to construction, at least where the validity 
of the regulations may be questioned in 
court. However, where a proposed regula- 
tion favors the taxpayers and therefore will 
not be litigated, more latitude is properly 
recognized. 

The statute itself and its legislative history 
are not the only sources from which inter- 
pretative regulations may be derived. In 
Textile Mills Securities Corp. v. Commissioner 
of Internal Revenue, 314 U. S. 326, 62 S. Ct. 
272 (1941), the Court referred to the common 
law cases dealing with lobbying contracts 
and said that the general policy indicated by 
those cases may be considered in the pro- 
mulgation of regulations. 

Regulations sometimes serve another func- 
tion, viz., to settle points as to which the 
statute is ambiguous. The courts give great 
weight to the regulations under such circum- 
stances, particularly when their promulga- 
tion was substantially contemporaneous with 
the enactment of the statute and they have 
had long continued operation. Helvering v. 
Wilshire Oil Co., (1939) 308 U. S. 90, 60 S. Ct. 
18, leave little doubt that prospective regu- 
lations may be valid without further Con- 
gressional action even though the contrary 
earlier regulations have been followed by 
reenactment of the statute. 

Legislative regulations are designed to 
carry out broad powers and general statu- 
tory directions. Probably the best example 
in the internal revenue regulations is to be 
found in the regulations on consolidated re- 
turns, authorized by Section 141 of the In- 
ternal Revenue Code, as amended. 

_ Although there seems to be a useful dis- 
tinction between “interpretative” and “legis- 
lative” regulations, as in the case of most 
legal distinctions, the categories tend to run 
together. Thus, a legislative regulation nec- 
essarily includes an interpretation of the 
statute under which it is issued, at least with 
respect to the scope of the authority con- 
ferred by the statute. 






A CHRISTMAS TRADITION 


HE word “tradition” is defined 
by Webster as a custom that 
has prevailed, as from one generation 
to another. Truly, then, the annual 
Christmas Seal Sale of the National 
Tuberculosis Association and its affili- 
ated branches is today a tradition. 
I remember that when the first 
Christmas Seal Sale was launched 
in Wilmington, Del., in 1907, many 
people thought that financing tuber- 
culosis work by the sale of little 
pieces of paper less than an inch 
square would prove in time “just 
another fad.” I always had the 
greatest faith in its future. But, 
even to me, its originator in this 
country, its growth has been phe- 
nomenal. Throughout the years I 
have never been too much con- 
cerned about the amount of money 
to be raised. The goal of that first 
Christmas Seal Sale in Delaware 
was three hundred dollars. Three 
thousand dollars was raised. But 
that was not the greatest result of 
the campaign. I will never forget 
the message Jacob Riis sent me 
during that historic campaign. He 
said, “Every one who sees this 
stamp wants to know what it means. 
And when they want to know, the 
fight is won. It is because they do 
not know a few amazingly simple 
things that people die of tuberculosis.” 
Since its beginning, the Christmas 
Seal has kept faith with its con- 
tributors, and as long as it continues 
to do this, its success is assured. 
During the past few years, the 
Christmas Seal has had to meet an- 
other challenge, the possibility of 
a wartime increase in tuberculosis. 
Already we hear of tremendous 
gains in tuberculosis deaths in some 
of the warring countries. We in 
this country can thank our God that 
so far this health enemy, as old as 
war itself, is not getting the upper 
hand among our people. If this 
happy situation can be maintained, 
it will be a wonderful tribute to the 
organized fight against an enemy 
that has taken more lives through 
the ages than all the wars combined. 
In 1907 our little group of work- 
ers was primarily interested in the 
saving of lives in our own com- 
munity. But we soon realized that 
the Christmas Seal was too big an 
idea to keep in Delaware. Ten years 
ago I said the Christmas Seal “is 
the symbol of coming victory over 
an already half-conquered enemy.” 
How happy I am to know that to- 
day the saving of lives continues in 
greater and greater numbers. But 
we must not forget that this enemy 
we have been fighting for so many 
years now has been rearmed by its 
greatest ally—WAR. The thousands 
‘of tuberculosis workers, doctors, 
nurses, public health officials, and 
the millions of contributing citizens 
must continue to join their forces 
against this insidious foe. None of 
us can afford to take a health va- 
cation in these trying times. This 
nation-wide group of efficient and 
interested people may be called 
upon for a world-wide vision in the 
post-war period—just as our little 
group of workers did in 1907. 
Emily P. Bissell 
Space donated by 
TAXES—The Tax Magazine 
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APPELLATE AND LOWER COURTS 


Gross income: Exclusions: Interest on bonds of 
Port of New York Authority.—Interest received by 
taxpayer’s decedent on bonds of the Port of New 
York Authority is free from tax under Secs. 22(b) (4), 
1936 and 1938 Acts, it being held by the Circuit Court 
that the Authority is in effect an instrumentality of 
the States of New York and New Jersey. One dis- 
sent. CCA-2, Commissioner of Internal Revenue, Peti- 
tioner, v. Estate of Alexander J. Shamberg, deceased, 
Isidor W. Shamberg, as Administrator, Respondent. 
44-2 ustc { 9446. 


Gross income: Definition: Refund of capital stock 
tax previously deducted: Impact of Dobson rule.— 
Re-affirming its decision on a petition for rehearing 
where it was held that the Tax Court properly sus- 
tained the Commissioner’s determination that adjust- 
ment should be made for refund of capital stock tax 
tax for 1937 by disallowing the deduction taken there- 
for in that year rather than by treating the refund as 
income for 1939, the Circuit Court stated that its hold- 
ing in the instant case is supported, and not adversely 
affected, by the Supreme Court’s recent decision in 
Security Flour Mills Company v. Commissioner, 321 
U. S. 281, 44-1 ustc J 9219, as it applies to the under- 
lying principle of law herein and to the implications 
of the Dobson case [320 U. S. 489, 44-1 ustc J 9108]. 
CCA-3, Cooperstown Corporation, Petitioner, v. Com- 
missioner of Internal Revenue, 44-2 ustc § 9453. 


Capital gains and losses: Conveyance of equity in 
lieu of foreclosure.—Where a mortgagor transfers his 
equity of redemption in property to the mortgagee in 
lieu of foreclosure and in return for a release of lia- 
bility on an accompanying bond given to evidence or 
further secure the mortgage debt, and the transfer 
recited that the unpaid indebtedness upon the bond 
and mortgage represented the present fair market 
value of the property, the transaction constitutes a 
sale or exchange of a capital asset within the meaning 
of Sec. 117, 1934 Act, and the loss sustained is a 
capital loss. 


Capital gains and losses: Loans to stockholders 
during failing period as distribution in liquidation.— 
Loans made to officers (one of whom was the tax- 
payer) who were the company’s only stockholders 
during the period of foreclosure of the company’s 
mortgaged property, so that no assets other than the 
mortgaged property remained thereafter, were held 
by the Circuit Court to constitute distributions in 
liquidation, resulting in a capital loss on taxpayer’s 
stock, as determined by the Commissioner although 
there was no formal dissolution of the company. 
CCA-3, Charles J. Stamler, Petitioner, v. Commissioner 
of Internal Revenue, Respondent, 44-2 ustc { 9459. 


Gross income: Assured income of beneficiary under 
testamentary trust: Dependent upon trust income.— 
Where testamentary trust gave residue of income to 
widow, and provided that if such income to her did 
not equal a stipulated sum yearly and the difference 
was not supplied from income from her own property, 
she was entitled to have such amount paid from the 
corpus of the trust, and where during the taxable 
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INTERPRETATIONS 


Court... Administrative 


years 1938 and 1939, the trust income was more than 
sufficient to equal such stipulated amount, it is held 
by the Circuit Court that the amounts received by 
her in those years should be included in her gross 
income. Helvering v. Butterworth, 290 U. S. 365, 3 
ustc J 1193, followed. CCA-8, Belle Goldstine Frankel, 
Petitioner, v. Commissioner of Internal Revenue, Re- 


spondent, 44-2 ustc { 9470. 


Credits: Corporations: Stock dividend as effecting 
deficit in accumulated earnings and profits in comput- 
ing surtax on undistributed profits—Under Sec. 
115(h), 1936 Act, distribution of non-taxable stock 
dividends is not considered a distribution of earnings 
and profits of acorporation. It follows that a corpora- 
tion is not a deficit corporation—a corporation having 
a deficit in accumulated earnings and profits as of the 
close of the preceding year—within the meaning of 
Sec. 26(c) (3), 1936 Act, as amended by Sec. 501(a), 
1942 Act, so as to be entitied to the credit allowed 
under that section, by reason of reduction of its earn- 
ings and profits on account of such stock dividends. 
CCA-8, Century Electric Company, a corporation, Peti- 
tioner, v. Commissioner of Internal Revenue, Respond- 


ent. 44-2 ustc § 9463. 


Deductions: Bad debts: Charge-off.—The Revenue 
Act of 1936 requires that a charge-off during the tax- 
able year is a condition precedent to allowance of a 
deduction for bad debts, whether total or partial. 
Where the taxpayer made no charge-off other than in 
1933, when deposits were frozen by the bank holiday 
and the depositary was liquidated, it was not entitled 
to a deduction in 1937, even though it is assumed that 
the deposit was partially worthless in the latter year 
to the extent of 50 per cent and was so ascertained 
in that year by the taxpayer. DC. LA. E. C. Palmer 
& Company, Ltd., a corporation v. United States of 
America. 44-2 ustc J 9462. 


Capital gains and losses: Subdivided property : Sale 
of capital assets v. abandonment.—Parcels of land 
purchased in 1923, part of which was subdivided the 
following year but in no way improved and in 1930 
was sold and conveyed by the partnership to taxpayer 
and two other members thereof, were held to be a 
capital asset at the time of taxpayer’s sale thereof in 
1935, although the evidence indicated there was some 
intention by the partnership at the time of its pur- 
chase in 1923 to improve and sell such property to 
the public, where during all the intervening years 
such intention was apparently abandoned. Taxpay- 
er’s quitclaim of all his interest to the other partners 
in 1935 was held to constitute a sale or exchange of 
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a capital asset under Sec. 117 and not an abandon- 
ment where such transfer was part of a settlement 
by which he was relieved of his obligation on a note. 
DC. Ohio. Harry E. Collin, Toledo, Ohio, Plaintiff v. 
United States of America, Defendant. 44-2 ustc J 9461. 


Gross income: Gain from purchase and sale of cor- 
poration’s own stock.—Taxable gain resulted form the 
purchase and sale of taxpayer’s own stock during the 
taxable years 1937 to 1939 inclusive, where it pur- 
chased such stock pursuant to its charter provisions, 
carried it on its books as without value and not as 
an asset, and thereafter sold it to raise needed working 
capital. Com. v. Air Reduction Co., Inc., 130 Fed. (2d) 
145, 42-2 ustc § 9598, followed. DC. N.Y. Aviation 
Capital, Incorporated (In Liquidation), Plaintiff v. Wil- 
liam J. Pedrick, Collector of Internal Revenue for the 
Second District of New York, Defendant. 44-2 ustc 
{ 9466. 


Stamp taxes: Conveyances of realty: No considera- 
tion.—Upon liquidation of A Corporation, wholly 
owned by B Corporation, the property which A Cor- 
poration transferred to B Corporation was in excess 
of its liabilities which were assumed and discharged 
by the parent-corporation. The Court holds that al- 
though such a conveyance included real estate it is 
not subject to the documentary stamp tax, for it was 
not a sale supported by a consideration. DC. OKLA. 
Tide Water Associated Oil Company, Plaintiff v. H. C. 
Jones, United States Collector of Internal Revenue for 
the District of Oklahoma, Defendant. 44-2 ustc J 9464. 


Deductions: Depreciation: As allowable to trustee 
or beneficiaries under Acts of 1934 and 1936: Terms 
of will_—Where testator’s will uses language which 
can be construed to express a desire that a deduction 
for depreciation of the trust property should be taken 
by the trustee in determining the net income dis- 
tributable to the beneficiaries, the determination of 
the Commissioner that such depreciation was allow- 
able to the trustee alone for the years 1935, 1936, and 
1937, proper under Sec. 23 (e) of the Revenue Acts 
of 1934 and 1936 and Treasury Regulations 86 and 94, 
where such depreciation was taken by the trustee in 
his fiduciary returns for those years. Refund to bene- 
ficiary taxpayer denied. Ct. Cl. Mollie Netcher New- 
bury v. The United States. 44-2 J 9469. 


THE TAX COURT 


Deductions: Expenses: Disputed obligation to pay 
additional wages.—Taxpayer-corporation, when it 
paid its maintenance-of-way employes in 1938 and 
1939, took the position that it was paying all the 
amount legally due them. The Wage and Hour Ad- 
ministrator contended that the employes were being 
underpaid, but the taxpayer rejected this claim in its 
entirety. In 1940 the dispute was settled and the 
litigation which had been brought to test taxpayer’s 
liability was brought to an end. The taxpayer paid 

221,409.85 to its employes in 1940, entered the item 
as an expense in its books, and claimed it as a deduc- 
tion in computing its 1940 tax. The Tax Court holds 
that where a taxpayer denies not merely the correct- 
ness of an amount in litigation, but denies liability 
for any part of the amount, with the result that the 
taxpayer would not have been permitted, even had it 
attempted to do so, to accrue any part of the disputed 
payments in the years covered by the claim, a settle- 
ment of the dispute transforms the obligation for the 
first time into one which was sufficiently definite to 
be the subject of an accrual. It follows that it is de- 
ductible as of the year of settlement. Aflantic Coast 


Interpretations 


Line Railroad Company, Wilmington, North Carolina v. 
Commissioner, CCH Dec. 14,151. 


Personal holding company income: Interest.—Tax- 
payer was in the business of buying tax lien certifi- 
cates on tax-delinquent real estate in three New York 
counties. In the two taxable years, the excess re- 
ceived by the taxpayer of amounts from redemption 
of those properties above what it paid for its tax liens, 
was 94 per cent of its gross income, and 99 per cent. 
All of taxpayer’s capital stock was owned by five 
individuals, and the Commissioner contended that 
with regard to stock ownership and percentages of 
gross income, the taxpayer was responsive to pro- 
visions of Code Sec. 501 (a) (1) and (2) which define 
a personal holding company, and that the income 
excess constituted interest, as provided in Sec. 502 (a). 
In regard to two of the counties in which the tax- 
payer bought liens, the Tax Court holds that extra 
amounts payable if property is redeemed, are not 
interest. Although denominated as “interest and 
penalties” in the New York statute, they are in reality 
penalties, because their existence does not depend on 
any time computation. As to the third county, where 
a redemption was effective if within two years the 
bid price plus a 10% penalty and 10% interest were 
paid, and after two years, the bid price plus 35% was 
paid, the Tax Court holds that by actual computation, 
less than 69 per cent could possibly be interest in the 
first situation and 57 per cent in the second situation. 
Adding these figures to the six per cent of income 
unaccounted for in 1940, and the one per cent in 1941, 
the ratio of interest to gross income in either year 
could not bring the taxpayer within the minimum per- 
centage holding company income prescribed as requi- 
site for classification as a personal holding’ company 


by Sec. 501 (a) (1). 


Deductions: Losses: Worthless real estate.—In 
1940, taxpayer acquired through tax foreclosures, four 
pieces of unimproved real estate. The tax liens were 
purchased in 1938 and, as of January, 1941, taxes had 
accrued on two of the properties at least in the amount 
the taxpayer had paid for them, and in excess of their 
market values. Taxpayer could not sell the proper- 
ties and on recommendation of its president, wrote 
them off its books on January 31, 1941, deducting 
them as a loss in the fiscal year ending as of that date. 
The Tax Court holds that the two properties shown 
by the evidence to have liens outstanding in excess of 
their fair market value, became worthless in the fiscal 
year ended January 31, 1941. Since the amounts of 
taxes outstanding against the other two properties 


-had not been placed in evidence, however, no deter- 


mination of worthlessness could be made. 


Murdock and Turner dissented, on grounds that in 
all instances a part of the taxpayer’s recovery was 
interest for present purposes. I/ntercounty Operating 
Corporation v. Commissioner, CCH Dec. 14,138. 


Gain or loss recognition: Reorganization: Ex- 
change of property for stock.—The X corporation, 
doing business as a mortgage loan and title insurance 
company, unable to meet its obligations, was reorgan- 
ized under New Jersey law. A new corporation, tax- 
payer herein, was formed, to which all the assets of 
X corporation were transferred. Taxpayer issued 
bonds in substitution for X-corporation bonds, but 
paying less interest and having a maturity date 10 
years later than the old bonds. Taxpayer also issued 
preferred stock to X’s bondholders in an amount equal 
to unpaid interest due on X’s bonds, and issued com- 
mon stock which was exchanged for common stock 
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of X. Taxpayer also paid, out of assets received from 
X, accounts payable and taxes of X. The Tax Court 
holds that the transactions constituted a reorganiza- 
tion under Sec. 112 (g) (1) (B), Act of 1934, as 
amended by Sec. 213 (g) (1), Act of 1939. The mol- 
lification of the terms of the bonded indebtedness as 
to interest rate and maturity is immaterial, the con- 
trolling fact being that bonds of the new corporation 
were substituted for bonds of the old corporation in 
the exact amount of the principal of the indebtedness. 
Although there was a direct exchange here between 
securities holders of the old corporation and the new 
corporation, without use of the old corporation as a 
medium of exchange, the direct transaction did not 
damage the effectiveness of the plan whereby the old 
corporation exchanged its property solely for stock 
or securities in a corporation-party to the reorganiza- 
tion, as described in Code Sec. 112 (b) (4). It follows 
that taxpayer’s basis as to the property so acquired 
is the same as that of its predecessor under Sec. 
113 (a) (6). New Jersey Mortgage and Title Co. v. 
Commissioner, CCH Dec. 14,109. 


Deductions: Interest: Lack of intention to pay.— 
Deceased taxpayer, in the issue above, had conducted 
a business under a trade name, but long before the 
taxable years, it had lapsed into inactivity, and had 
only a formal existence. Balance sheets showed the 
business had no net worth and was insolvent in the 
taxable years. Evidence tended to show that when 
credit was extended, it was advanced to the taxpayer 
individually, rather than to his “business.” The tax- 
payer borrowed $135,000 from two banks, reflecting 
the amounts on the books of his “business” and ac- 
cruing the interest annually. But neither the tax- 
payer, who was on a cash basis nor his “business” 
paid any part of the interest on the bank loans for the 
five taxable years, although the taxpayer had sub- 
stantial income. The Tax Court holds that the tax- 
payer has failed to prove that the decedent was on 
other than a cash basis or that any amount in excess 
of that allowed by the Commissioner may be deducted 
from his gross income as “interest paid or accrued 


STATEMENT OF THE OWNERSHIP, MANAGEMENT, 
CIRCULATION, ETC., REQUIRED BY THE ACTS 
OF CONGRESS OF AUGUST 24, 1912, AND 

MARCH 3, 1933 
Of Taxes—THE Tax MAGAZINE, 
Chicago, Illinois, for October 1, 1944. 
State of Illinois _ 
County of Cook : 


Before me, a Notary Public in and for the State and county 


published monthly at 


aforesaid, personally appeared George J. Zahringer, who, hav-. 


ing been duly sworn according to law, deposes and says that 
he is the Business Manager of TAxES—THE TAx MAGAZINE, 
and that the following is, to the best of his knowledge and 
belief, a true statement of the ownership, management (and 
if a daily paper, the circulation), etc., of the aforesaid publica- 
tion for the date shown in the above caption, required by the 
Act of August 24, 1912, as amended by the Act of March 3, 
1933, embodied in section 537, Postal Laws and Regulations, 
printed on the reverse of this form, to wit: 

1. That the names and addresses of the publisher, editor, 
managing editor, and business managers are: 

Publisher: Commerce Clearing House, Inc., Chicago 1, 
Illinois. 

Editor: Henry L. Stewart, Chicago 1, Illinois. 

Managing Editor: Henry B. Nelson, Chicago 1, Illinois. 

Business Manager: George J. Zahringer, Chicago 1, Illinois. 

2. That the owner is: (If owned by a corporation, its 
name and address must be stated and also immediately thereunder 
the names and addresses of stockholders owning or holding one 
per cent or more of total amount of stock. If not owned by 
a corporation, the names and addresses of the individual 
owners must be given. If owned by a firm, company, or other 
unincorporated concern, its name and address, as well as 
those of each individual member, must be given.) Commerce 
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within the taxable year on indebtedness”. Florence 
Pearlman, Transferee v. Commissioner, CCH Dec. 


14,136. 


RULINGS 


Excess profits tax: Right to Sec. 722 relief in case 
of taxpayers using average earnings method.—A tax- 
payer which, pursuant to a course of action to which 
it was committed prior to January 1, 1940, completed 
in 1940 the installation of facilities for the enameling 
of stoves manufactured by it (a process which it had 
not theretofore performed) has changed the character 
of its business by “a change in the capacity for pro- 
duction or operation of the business” within the mean- 
ing of the last sentence of section 722(b)(4) of the 
Internal Revenue Code, notwithstanding the change 
did not enable the taxpayer to manufacture more 
stoves. G. C. M. 24329, 1944-16-11832 (p. 13). 


Excess profits tax: Effect of refund to U. S. of ex- 
cessive profits in 1942 resulting from renegotiation in 
1943 and of disallowance of items of cost.—Where a 
Government contract was held by a corporation which 
files its Federal income and excess profits tax returns 
on the accrual basis for the calendar year, the contract 
price was renegotiated in 1943 with respect to the 
calendar year 1942, and the corporation was required 
to refund to the United States 10x dollars excessive 
profits for 1942, minus 7x dollars credit under sec- 
tion 3806 of the Internal Revenue Code, as amended, 
for 1942 Federal income and excess profits taxes at- 
tributable to such eliminated profits, its accumulated 
earnings and profits as of December 31, 1942, which 
enter into invested capital for the calendar year 1943, 
must be reduced by 10x dollars, the amount of exces- 
sive profits eliminated. 


The foregoing conclusion is equally applicable to 
(1) disallowance of items of cost for which a con- 
tractor has been previously reimbursed under a cost- 
plus-a-fixed-fee contract and (2) contracts involving 
any renegotiation within the meaning of that term 
as defined in section 3806(a) (1) (A) of the Code. I. T. 
3688, 1944-16-11831 (p. 11). 


Clearing House, Inc., 214 N. Michigan Ave., Chicago 1, IIl.; 
The Corporation Trust Co. (N. J.), 15 Exchange Place, Jersey 
City, N. J.; The Corporation Trust Co. (N. Y.), 120 Broad- 
way, New York, N. Y.; Justus L. Schlichting, Chicago, III; 
Margaret T. Smith, Millbrook, N. Y.; Oakleigh Thorne, 
Millbrook, N. Y. 

3. That the known bondholders, mortgagees, and other 
security holders owning or holding 1 per cent or more of 
total amount of bonds, mortgages, or other securities are: 
(If there are none, so state.) None. 

4. That the two paragraphs next above, giving the names 
of the owners, stockholders, and security holders, if any, con- 
tain not only the list of stockholders and security holders as 
they appear upon the books of the company but also, in cases 
where the stockholder or security holder appears upon the 
books of the company as trustee or in any other fiduciary 
relation, the name of the person or corporation for whom 
such trustee is acting, is given; also that the said two para- 
graphs contain statements embracing affiant’s full knowledge 
and belief as to the circumstances and conditions under which 
stockholders and security holders who do not appear upon 
the books of the company as trustees, hold stock and 
securities in a capacity other than that of a bona fide owner; 
and this affiant has no reason to believe that any other person, 
association, or corporation has any interest direct or indirect 
in the said stock, bonds, or other securities than as so stated 
by him. 

[Signed] George J. Zahringer, 
Business Manager. 

Sworn to and subscribed before me this 19th day of Sep- 
tember, 1944. 

[Signed] Lester Johnson. 


(My commission expires Nov. 6, 1945.) 
[Seal] 
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ALABAMA 
Dec. 1—— 
Automobile dealers’ reports due. 
Dec. 10— 


Alcoholic beverage reports due from whole- 
salers, distributors and retailers. 

Automobile dealers’ reports due. 

Oil and gas conservation tax due. 

Tobacco use tax and reports due. 


Dec. 15—— 
Gasoline tax reports due from carriers, 
warehouses and transporters. 
Income tax (fourth installment) due. 
Lubricating oils tax reports due from car- 
riers, warehouses and transporters. 
Motor carriers’ mileage reports and tax 
due. 
Dec. 20—— 
Automobile dealers’ reports due 
Coal and iron ore mining tax reporis and 
payment due. 
Gasoline tax reports and payment due. 
Lubricating olls taxes and reports due. 
Motor fuel tax reports and payment due. 
Sales tax reports and payments due. 
Dec. 31—— 
Property tax—last day to pay balance. 


ARIZONA 

Dec. 5—— 

Alcoholic beverage licensee reports due. 
Dec. 15—— 

Gross income reports and payment due. 

Motor carriers’ reports and taxes due. 

Use fuel taxes and reports due. 
Dec.—Third Monday—— 

Express companies—last day to pay tax. 

Private car company taxes delinquent. 
Dec. 25—— 

Motor fuel carriers’ reports due. 

Gasoline tax reports and payment due. 





ARKANSAS 
Dec. 10—— 
Alcoholic beverage reports and taxes due. 
Motor fuel carriers’ reports due. 
Natural resources—statement of purchases 
due. 
Natural resources severance tax reports 
and payment due. 
Wholesalers’ and salesmen’s cigarette re- 
port due, 
Dec. 15—— 
Oil and gas reports and payment due. 
Reports of manufacturers and wholesalers 
of light wines due. 
Dec. 20—— 
Gross receipts tax reports and payment 
due, 
Use fuel tax and reports due. 
Dec. 25—— 
General gasoline taxes and reports due, 
Motor vehicle fuel report and tax due. 
Dec. 31-—— 
Automobile manufacturers’ license tax ex- 
Pires. 
Motor vehicle registration and fees due. 


CALIFORNIA 
Dec. 1—— 
Beer and wine reports and tax due. 
Common carriers’ distilled spirits taxes and 
reports due, 
Gasoline tax due. 


State Tax Calendar 


STATE TAX CALENDAR 


Dec. 5—— 
Private car tax due. 


Dec. 15—— 
Distilled spirits reports and tax due. 
Gasoline tax reports due. 

Personal income tax (third installment) 
due. 
Use fuel taxes and reports due. 


Dec. 20—— 
Motor carriers’ gross receipts tax due. 


COLORADO 
Dec. 5—— 
Alcoholic beverage manufacturer’s report 
due. 


Motor carriers’ compensation taxes due. 
Dec. 10—— 

Motor carriers’ reports due: 
Dec. 14—— 

Sales tax reports and payment due. 

Use tax reports and payment due. 
Dec. 15—— 

Coal mine owners’ reports due. 

Coal tonnage tax reports due. 

Income tax (fourth installment) due. 

Service tax reports and payment due. 
Dec. 25—— 

Gasoline tax reports and payment due. 
Dec. 31—— 

Motor vehicle registration due. 


CONNECTICUT 

Dec. 1—— 

Gasoline tax due. 
Dec. 10—— 

Cigarette reports due. 
Dec. 15—— 

Gasoline and use fuel tax reports due. 
Dec. 20—— 

Alcoholic beverage tax reports and pay- 

ment due. 


DELAWARE 
Dec. 15—— 
Alcoholic beverage reports due from im- 
porters and manufacturers. 
Filling station’s gasoline tax reports due. 
Resident wholesale dealers’ monthly cig- 
arette tax report due. 
Dec. 31— 
Carriers’ gasoline tax reports due. 
Distributors’ gasoline taxes and reports 
due. 


DISTRICT OF COLUMBIA 
Dec. 10—— 

Alcoholic beverage reports due from li- 
censed manufacturers, wholesalers and 
retailers. 

Beer reports due from licensed manufac- 
turers and wholesalers. 

Dec. 15—— 
Beer tax due. 
Dec. 25—— 
Gasoline tax reports and payment due. 





























































































FLORIDA 
Dec. 10—— 
Alcoholic beverage reports and taxes due 
from dealers and manufacturers. 
Dec. 15—— 
Alcoholic beverage reports due from trans- 
porters and carriers. 
Gasoline tax reports and payment due. 
Motor fuel use tax and reports due, 
Dec. 31—— 
Motor transportation company reports and 
taxes due. 


GEORGIA 
Dec. 10—— 
Tobacco wholesale dealers’ reports due. 
Dec. 15—— 
Malt beverage taxes and reports due. 
Dec. 20—— 
Bank share tax delinquent. 
Gasoline tax reports and payment due. 
Intangible personal property tax delin- 
quent and interest-bearing. 
Property tax delinquent and interest-bear- 
ing. 
Dec. 31—— 
Chain store and mail order house tax due. 












































IDAHO 
Dec. 10—— 
Beer dealers’ reports due. 
Dec. 15—— 
Electric power company reports and taxes 
due. 
Gasoline tax reports and payment due. 
Dec.—Fourth Mouday—— 
Personal property tax due. 
Real property tax (semi-annual install- 
ment) due. 
Dec. 31—— 
Chain store tax due. 


ILLINOIS 
Dec. 10—— 
Motor carriers’ mileage tax due. 
Dec. 15—— 


Aleoholic beverage reports of manufactur- 
ers, importers and warehousemen due, 

Cigarette tax returns due. 

Public utility reports and taxes due. 

Sales tax reports and payment due. 
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Dec. 20—— 
Gasoline tax reports and payment due. 
Dec. 30—— 
Transporters’ gasoline tax reports due. 


INDIANA 
Dec. 20—— 
Bank and trust company intangibles tax 
due. 


Bank share tax due. 
Building and loan association intangible 
tax reports and payment due. 
Dec. 25—— 
Gasoline taxes and reports due. 
Carriers’ gasoline tax reports due. 
Dee. 31 
Private car company taxes due. 





IOWA 
Dec. 10—— 
Carriers’ gasoline tax reports due. 
Class ‘‘A’’ permittees’ beer taxes and re- 
ports due. 
Reports of vendors of cigarettes, cigarette 
papers, etc., due. 
Dec. 20—— 
Gasoline taxes and reports due. 
Dec. 31—— 
Last day to pay pipe line company inspec- 
tion fees. 


KANSAS 
Dec. 10——— 
Alcoholic and malt beverage taxes and re- 
ports due. 
Dec. 15— 
Carriers’ gasoline tax reports due. 
Compensating taxes and reports due. 
Motor carriers’ gross ton mileage taxes 
and reports due. 
Dec. 20—— 
Bank share tax due. 
Property tax (first Installment) due. 
Sales tax reports and payment due. 
Use fuel tax and reports due. 
Dec. 25—— 
Gasoline taxes and reports due. 
Dec. 31—— 
Express companies—last day to pay tax. 


KENTUCKY 
Dec. 10—— 
Amusement and entertainment tax and re- 
ports due. 


Cigarette tax reports due. 
Refiners’ and importers’ gasoline tax re- 
ports due. 
Dec. 15— 
Alcoholic beverage reports due. 
Last day to file aircraft fuel refund claims. 
Motor vehicle fuel (other than gasoline) 
taxes and reports due. 
Passenger carriers’ mileage tax due. 
Public utility gross receipts taxes and re- 
ports due. 
Dec. 20—— 
Oil production taxes and reports due. 
Dec. 31—— 
Dealers’ and transporters’ gasoline taxes 
and reports due. 




































































LOUISIANA 
Dec. 1-— 
Wholesalers’ tobacco reports due. 
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Dec. 10— 
Importers’ gasoline taxes and reports due. 
Importers’ kerosene taxes and reports due. 
Importers’ light wines and beer reports 

due. 
Importers’ lubricating oils reports due. 

Dec. 15— 

Carriers’ gasoline tax reports due. 

Carriers’ kerosene tax reports due. 

Carriers’ light wines and beer reports due. 

Carriers’ lubricating oils reports due. 

Intoxicating liquor manufacturers’ and 
dealers’ reports due. 

Wholesalers’ and retailers’ tobacco reports 
due. 

Dec. 20—— 

Dealers’ and manufacturers’ 
and beer tax reports due. 

Dealers’ gasoline taxes and reports due. 

Dealers’ kerosene taxes and reports due. 

Fuel use taxes and reports due. 

Lubricating oils tax due; dealers’ reports 
due. 

New Orleans sales and use taxes and re- 
ports due. 

Petroleum solvents reports due. 

Sales tax and reports due. 

Use tax and reports due. 

Dec. 31—— 

Bank share tax due. 

Foreign corporation reports due. 

Property tax due. 

Public utility supervision and hiuspection 
fees due. 


light wines 


MAINE 
Dec. 10—— 
Manufacturers’ and wholesalers’ malt bev- 
erage reports due. 
Dec. 15—— 
Railroad and street railroad tax (install- 
ment) due. 
Use fuel tax and reports due. 
Dec. 31—— 
Gasoline tax and reports due. 





MARYLAND 
Dec. 10—— 
Admissions tax payment due. 
Dec. 15—— 


Income tax (fourth installment) due. 
Dec. 30—— 
Reports due from purchasers of motor fuel 
in cargo lots. 
Dec. 31—— 
Beer tax reports and payment due. 
Gasoline tax reports and payment due. 







MASSACHUSETTS 
Dec. 10—— 
Alcoholic beverage excise taxes and re- 
turns due. 
Meals tax and reports due. 
Dec. 15— 
Cigarette distributors’ tax reports and pay- 
ment due. 
Dec. 31—— 
Gasoline tax reports and payment due. 


MICHIGAN 
Dec. 1—— 
Gas and oil severance taxes and reports 
due. 
Steam vessel tonnage taxes and returns 
due. 
Dec. 5—— 


Carriers’ gasoline tax reports due. 


Dec. 10—— 
Common and contract carriers’ reports and 
fees due. 
Dec. 15—— 
Sales tax reports and payment due. 
Use taxes and reports due. 


Dec. 20—— 
Distributors’ gasoline taxes and reports 
due. 
MINNESOTA 
Dec. 10—— 


Wholesalers’, brewers’ and manufacturers’ 
alcoholic beverage reports due. 
Dec. 15—— 
Income tax (fourth installment) due. 
Interstate motor carriers’ mileage tax due. 
Dec. 23—— 
Gasoline tax reports and payments due. 
Special use fuel taxes and reports due. 





MISSISSIPPI 





Dec. lL 

Bank share tax due. 

Electric light and power, express, pipe 
line, railroad, sleeping car, telegraph and 
telephone company taxes due. 

Dec. 10—— 
Admission tax and reports due. 
Dec. 15—— 

Gasoline tax reports due. 

Income tax (fourth installment) due. 

Manufacturers, distributors’ and whole 
salers’ tobacco reports due. 

Sales tax and reports due. 

Timber severance reports and taxes due. 

Use tax and reports due. 

Wholesalers’, distributors’, retailers,’ and 
common cariiers’ light wines and bee! 
reports due. 

Dec. 25—— 
O.1 severance tax report and payment due. 


MISSOURI 





Dec. 1 
Income tax (fourth installment) due. 
Dec. 5—— 
Non-intoxicating beer permittees’ reports 
due. 
Dec. 10—— 
Oil inspection reports and fees due. 
Dec. 15—— 
Alcoholic beverage reports due. 
Retail sales tax and reports due. 
Dec. 25—— 
Use fuel reports and tax due. 
Dec. 30-—— 
Gasoline reports and tax due. 





MONTANA 


Dec. 15— 
Brewers’ and liquor wholesalers’ taxes and 
reports due. 
Electric company reports and taxes due. 
Gasoline tax reports and payment due. 
Railroad company’s gasoline tax reports 
due. 
Dec. 20—— 
Producers’, transporters’, dealers’ and re- 
finers’ crude petroleum reports due. 


NEBRASKA 





Dec. 1 

Domestic insurance company premiums tax 
due. 

Personal property tax (first installment) 
due. 
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Dec. 15—— 


Gasoline tax reports and payment due. 

Imitation butter tax and reports due. 

Manufacturers’ and wholesalers’ alcoholic 
beverage reports due. 


NEVADA 
Dec.—First Monday—— 
Property tax (first installment). due. 
Dec. 15—— 
Carriers’ gasoline tax reports due. 
Dec. 25—— 
Dealers’ and user’s gasoline taxes and re- 
ports due. 
Use fuel tax report and tax due. 





NEW HAMPSHIRE 


Dec. 1 
Property tax due. 
Dec. 10—— 
Alcoholic beverage taxes and reports due. 
Dec. 15— : 
Use fuel tax and reports due. 
Dec. 31—— 
Carriers’ reports of motor fuel deliveries 
due. 
Distributors’ gasoline tax and reports due. 





NEW JERSEY 
Dec. l—— 

Public utilities using the streets—third in- 
stallment of tax due. 

Railroad companies’ franchise and prop- 
erty taxes due. 

Dec. 10—— 

Busses and jitneys in municipalities—gross 
receipts taxes and reports due. 

Interstate busses—excise taxes and reports 
due. 

Dec. 15—— 

Manufacturers’, distributors’, transport- 
ers’, warehousemen’s and importers’ al- 
coholic beverage reports and taxes due. 

Dec. 20—— 
Retail consumption and distribution alco- 
holic beverage taxes and reports due. 
Dec. 30—— 
Carriers’ gasoline tax reports due. 
Dec. 31—— 


Distributors’ gasoline taxes and reports 
due. 


NEW MEXICO 
Dec. 1 


Bank tax (first half) delinquent, 
Property tax (semi-annual installment) 
due. 
Dec. 15—— 
Occupational gross income tax reports and 
payment due. 
Oil and gas conservation tax reports due. 
Severance taxes and reports due. 
Dec.—Third Monday— 
Express companies—last day to pay tax. 
Dec. 20-—— 
Motor carriers’ reports and taxes due. 
Dec. 25—— 
Gasoline taxes and reports due. 
Use or compensating taxes and reports 
due. 





NEW YORK 
Dec. 20—— 
Alcoholic beverage taxes and reports due. 


State Tax Calendar 


Dec. 25—— 
New York City conduit company taxes and 
reports due. 
New York City public utility excise tax 
and returns due. 
Public utility additional taxes and reports 
due. 
Dec. 31—— 
Gasoline taxes and reports due. 


NORTH CAROLINA 
Dec. 10—— 
Carriers’ gasoline tax reports due. 
Railroads’ alcoholic beverage reports and 
tax due. 
Unfortified wine additional tax and reports 
due. 
Dec. 15—— 
Sales tax and reports due. 
Spirituous liquor tax due. 
Use tax and reports due. 
Dec. 20—— 
Distributors’ gasoline taxes and reports 
due. 
Franchise bus carriers’ and haulers’ re- 
ports and taxes due. 


NORTH DAKOTA 
Dec. 15—— 
Alcoholic beverage transactions taxes and 
reports due. 
Gasoline tax reports and payment due. 
Income tax (fourth installment) due. 
Interstate motor carriers’ tax due. 
Dec. 25—— 
Use fuel reports and taxes due. 
Dec. 31—— 
Bank and trust company income tax due. 





OHIO 


Dec. 10—— 
Admissions taxes and reports due. 
Class ‘‘A’’ and ‘‘B’’ permittees’ alcoholic 
beverage reports due. 

Dec. 15—— 
Cigarette use taxes and reports due. 
Utility excise tax delinquent. 

Dec. 20—— 

Dealers’ gasoline tax reports due. 
Real and public utility property tax (semi- 
annual installment) due. 

Dec. 30-—— 

Carriers’ gasoline tax reports due. 

Dec. 31—— 

Gasoline tax due. 


OKLAHOMA 
Dec. 1—— 
Oil, gas and mineral gross production taxes 
and reports due. 
Dec. 5—— 
Mine operators’ 
reports due. 


Dec. 10—— 


(other than coal mines) 


Airports’ gross receipts taxes and reports 


due. 
Alcoholic beverage taxes and reports due. 
Dec. 15—— 
Carriers’ gasoline tax reports due. 


Gasoline taxes and reports, (except distrib- 


utors’) due. 
Sales tax and reports due. 
Dec. 20—— 
Carriers’ use fuel tax reports due. 
Coal mine operators’ reports due. 


Gasoline distributors’ taxes and reports 


due. 
Use fuel oil tax and reports due. 
Use taxes and reports due. 





OREGON 

Dec. 10—— 

Oil production taxes and reports due. 
Dec. 20—— 

Alcoholic beverage reports and taxes due. 

Motor carriers’ reports and taxes due. 

Use fuel tax and reports due, 

Dec. 25—— 

Gasoline taxes and reports due. 


PENNSYLVANIA 
Dec. 10—— 

Malt beverage reports due. 

Spirituous and vinous liquor importers’ re- 
ports due. 

Dec. 15—— 

Employers’ reports of tax withheld at 
source due under Philadelphia Income 
Tax Law. 

Manufacturers’ alcoholic beverage taxes 
and reports due. 

Philadelphia income tax 
ment) due. 

Dec. 31—— 
Gasoline taxes and reports due. 


(fourth install- 


RHODE ISLAND 
Dec. 10-—— 
Manufacturers’ alcoholic beverage reports 
due. 
Tobacco products tax reports due. 
Dec. 15—— 
Gasoline taxes and reports due. 


SOUTH CAROLINA 
Dec. 10—— 


Admissions taxes and reports due. 
Beer and wine wholesalers’ reports due. 
Power tax returns—last day to file. 
Dec. 20—— 
Dealers’ fuel oil reports due. 
Fuel use tax returns and payment due. 
Gasoline taxes and reports due. 
Dec. 31—— 
Property tax (installment) due. 


SOUTH DAKOTA 
Dec. 1—— 
Passenger motor carriers’ taxes due. 
Dec. 15—— 
Alcoholic beverage sales reports due. 
Gasoline tax reports due. 
Use fuel tax reports and payments due. 


TENNESSEE 
Dec. 1—— 
Cottonseed oil mill reports due during 
month. 
Dec. 10—— 


Alcoholic beverage reports—last day to file. 
Barrel tax on beer due. 
Carriers’ gasoline tax reports due. 
Cigarette distributors’ reports due. 
Dec. 15—— 
Carriers’ use fuel reports due. 
Reports due on fuel used in internal com- 
bustion engines. 
Dec. 20—— 
Gasoline distributors’ monthly taxes and 
reports due. 
Liquid carbonic acid gas tax due. 
Dec. 31—— 
Motor carriers’ tax due. 





TEXAS 
Dec. 15—— 
Oleomargarine dealers’ taxes and reports 
due. 
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Dec. 20—— 
Motor fuel tax and reports due, 
Liquefied gas and liquid fuel users’ tax and 
reports due. 
Use fuel tax and reports due. 
Dec. 25— 
Carbon black production taxes and reports 
due. 
Natural gas production taxes and reports 
due. 
Oil production taxes and reports due. 
Theatres’ prizes and awards taxes and 
payments due. 
Dec. 30—— 
Oil carriers’ report due. 
Dec. 31—— 
Chain store tax due. 


UTAH 
Dec. 10—— 
Carriers’ use fuel tax reports due. 
Liquor licensee reports due. 
Dec. 15—— 
Income (franchise) 
ment) due. 
Use fuel tax and reports due. 
Dec. 25—— 
Carriers’ reports of motor fuels deliveries 
due. 
Distributors’ and retailers’ gasoline taxes 
and reports due. 


tax (fourth install- 


VERMONT 
Dec. 10— 


Alcoholic beverage taxes and reports due. 
Dec. 15—— 
Electric light and power company reports 
and taxes due. 
Personal and _ corporation 
(fourth installment) due. 
Dec. 31—— 
Gasoline taxes and reports due. 
Sleeping, parlor and dining car company 
taxes due. 


income tax 


VIRGINIA 
Dec. 5—— 
Individual income tax due. 
Property tax—last day to pay. 
Dec. 10—— 
Beer dealers’, bottlers’ and manufacturers’ 
reports due. 
Dec. 20—— 
Carriers’ gasoline tax reports due. 
Use fuel taxes and reports due. 
Dec. 31—— 
Gasoline taxes and reports due. 


WASHINGTON 
Dec. 10—— 
Distillers’, brewers’, wineries’ and manu- 
facturers’ reports due, 
Dec. 15—— 
Butter substitute taxes and reports due. 
Carriers’ gasoline tax reports due. 
Dec. 20—— 
Use fuel reports and tax due. 
Dec. 25—— 
Gasoline taxes and reports due. 


WEST VIRGINIA 
Dec. 1—— 


Property tax (semi-annual installment) de- 
linquent. 
Dec. 10—— 
Alcoholic beverage taxes and reports due. 
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Dec. 15— 
Sales tax and reports due. 
Dec. 30—— 7 
Gasoline taxes and reports due. 


WISCONSIN 
Dec. 1—— 
Beer tax due. 
Heat, light and power conservation 
regulation company taxes due. 
Dec. 10—— 
Alcoholic beverage reports due. 
Tobacco products tax returns due. 
Dec. 15—— 
Coal docks tax due. 
Grain elevator tax due. 
Scrap iron and scrap steel docks taxes due. 
Dec. 20—— 
Gasoline and diesel fuel taxes and reports 
due. 
Dec. 31—— 
Privilege dividends tax due. 


WYOMING 

Dec. 1 

Metalliferous miners’ reports due. 
Dec. 10—— 

Carriers’ gasoline tax reports due. 
Dec. 15—— 

Gasoline taxes and reports due. — 

Sales tax and reports due. 

Use taxes and reports due. 
Dec. 20—— 

Motor carriers’ taxes and reports due. 
Dec. 31—— 

Express company gross receipts tax due. 


FEDERAL TAX CALENDAR 


Dec. 1 
New withholding certificates on Form W-4 
(Rev.) must be filed with the employer 
by each employee on or before December 
1, 1944, and thereafter at the beginning 
of new employment. 


Dec. 15—— 

Corporation income tax and excess profits 
tax returns due for fiscal year ended 
September 30. Forms 1120 and 1121. 

Domestic corporations (business and rec- 
ords abroad or principal income from 
U. S. possessions)—returns due for fiscal 
year ended June 30, by general exten- 
sion, with interest at 6% from Septem- 
ber 15 on the first installment. Forms 
1120 and 1121, 

Entire income-excess profits taxes or first 
quarterly installment due on returns for 
fiscal year ended September 30. Forms 
1040, 1040A, 1041, 1120, 1121, 1120H, 
1120L. 

Entire income tax or first quarterly install- 
ment due on returns of nonresidents for 
fiscal year ended June 30. Forms 1040B, 
1040NB, 1040NB-a, 1120NB., 

Fiduciary income tax return due for fiscal 
year ended September 30. Form 1041, 
Foreign corporations—see ‘‘Nonresident 
foreign corporations’’ and ‘‘Resident for- 

eign corporations’’ below. 

Foreign partnership return of income due 
by general extension for fiscal year end- 
ed June 30. Form 1065. 

Individual income tax returns due by gen- 
eral extension for fiscal year ended June 
30, in case of American citizens abroad. 
Forms 1040 and 1040A, 


Last quarterly income-excess profits tax 
payment due for year ended December 
31, 1943, except in the case of taxpayers 
on a current basis under the Current Tax © 
Payment Act. Forms 1040, 1041, 1120, 


1120H, 1120L, 1121. 


Last quarterly income tax payment due 
on returns of nonresidents for fiscal year 


Forms 1040B, 


ended September 30, 1943. 
1040NB, 1040NB-a, 1120NB. 

Life insurance company income tax returns 
due for fiscal year ended September 30. 
Form 1120L. 

Monthly information return of stockhold- 
ers and directors of foreign personal- 
holding companies due for November, 
Form 957. 

Nonresident alien individual income tax }] 
return due (business or office in U. S.) 
for fiscal year ended June 30. Form 
1040B. 

Nonresident alien individual income tax 
return due (no U. S. business or office) 
for fiscal year ended June 30. Forms 
1040NB, 1040NB-a. 

Nonresident foreign corporation income 
tax return due for fiscal year ended 
June 30. Form 1120NB., 

Partnership return of income due for fiscal 
year ended September 30. Form 1065. 
Resident foreign corporations—returns due 
for fiscal year ended June 30, by gen- 

eral extension. Forms 1120 and 1121. 


Second quarterly income-excess profits tax 
payment due for fiscal year ended June 
30, except in the case of taxpayers on a 
current basis under the Current Tax 
Payment Act. 

Second quarterly income tax payment due | 
on returns of nonresidents for fiscal year 
ended March 31, 1944. Forms 1140B, 
1120H, 1120L, 1120NB. 

Stockbrokers’ monthly return of stamp ac- 
count due for October. Form 838. 


Third quarterly income-excess profits tax 
payment due for fiscal year ended March © 
31, 1944, except in the case of taxpayers 
on a current basis under the Current Tax 
Payment Act. 


Dec. 20—— : 
Monthly information return of ownership 
certificates and income tax to be paid at 
source on bonds due for November. 
Form 1012. 


Dec. 31—— 
Admissions, dues and safety deposit box | 
rentals tax due for November. Form 729. = 


Excise taxes on gasoline, lubricating oils. 
and matches, due for November. Form 
726. 


Excise taxes on sales by manufacturers, 
producers, or importers due for Novem- 
her. Form 728. 


Excise taxes on telegraph and telephone 
facilities, transportation of oil by pipe 
line, and passenger transportation due J 
for November. Form 727, 

Processing taxes on certain vegetable oils 
due for November. Form 932. 

Retail dealers’ excise tax and returns due 
for November on jewelry, furs and toilet 
preparations, Form 728a. 


Sugar (manufactured) tax due for Novem= 
ber. Form 1 (Sugar). : 
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